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UNIVERSITY  OF  CALIFORNIA 
AT   LOS  ANGELES 


PROCEEDINGS  OF  A  COURT  OF  INQUIRY  CONVENED  AT  THE  CITY  OF 
WASHINGTON,  D.  C.,  ON  THE  FIFTH  DAY  OF  MAY,  EIGHTEEN  HUN- 
DRED AND  EIGHTY-FOUR,  BY  VIRTUE  OF  THE  FOLLOWING  ORDER: 

SPECIAL  ORDERS,"}  HEADQUARTERS  OF  THE  ARMY, 

ADJUTANT-GENERAL'S  OFFICE, 
No.  93.          )  Washington,  April  22,  1884. 

Extract, 


9.  The  following  order  has  been  received  from  the  War  Department : 

WAR  DEPARTMENT,  April  22,  1884. 

By  direction  of  the  President  of  the  United  States  a  Court  of  Inquiry  is  hereby  ap- 
pointed to  examine  into  the  accusations  against  Brigadier -General  David  G.  Swaim, 
Judge-Advocate-General  United  States  Army,  contained  in  a  letter  addressed  by  A.  E. 
Bateman  to  the  Secretary  of  War,  bearing  date  April  16,  1884. 

The  Court  will  make  a  full  and  thorough  investigation  of  all  matters  embraced  in 
the  letter  of  Mr.  Bateman,  and  will  report  the  facts  developed  by  its  investigation  and 
give  an  opinion  thereon. 

DETAIL  FOR  THE   COURT. 

Major-General  John  Pope,  U.  S.  Army. 
Brigadier-General  Christopher  C.  Augur,  U.  S.  Army. 
Brigadier-General  Delos  B.  Sacket,  Senior  Inspector-General  U.  S.  Army. 
Major  Robert  N.  Scott,  Third  Artillery,  will  act  as  Judge-Advocate  and  Recorder 
of  the  Court. 

The  Court  will  meet  in  the  city  of  Washington,  D.  C.,  on  Monday,  the  5th  day  of 
May,  1884. 

ROBERT  T.  LINCOLN, 

Secretary  of  War. 

The  journeys  to  be  performed  by  Major-General  Pope  and  Brigadier- 
General  Augur  in  proceeding  to  this  city  from  their  respective  stations 
and  in  returning  thereto  from  this  city  are  necessary  for  the  public  service. 
By  command  of  Lieutenant-General  Sheridan  : 

R.  C.  DRUM, 
Adjutant-  Gener 


ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 
Washington,  D.  C.,  May  5,  1884 — noon. 
The  Court  met  pursuant  to  the  foregoing  order. 

Present:  Brig.  Gen.  Christopher  C.  Augur,  U.  S.  A.;  Brig.  Gen. 

2           Delos  B.  Sacket,  Inspector-General  U.  S.  Army  ;  Maj.  Robert  N. 

Scott,  Third  Artillery,  Judge- Advocate  and  Recorder  of  the  Court. 

Brig.  Gen.  David  G.  Swaim,  Judge- Advocate-General  U.  S.  Army,  was 

also  present. 
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The  foregoing  order  couvciiiug  the  Court  was  read  by  the  Judge-Ad- 
vocate. 

The  Judge- Ad  vocatt  Mated  that  he  had  received  a  message  from  the 
Adjut:mt-<  lend-al's  Oilitv  that.  Maj.  (Jen.  I'ope  had  arrived  in  the  city, 
but  would  not  be.  able  to  be  present  until  1  o  clock  p.  m. 

General  Swaim  introduced  to  the  Court  as  his  counsel  Judge  S.  W.John- 
ston and  Hon.  W.  H.  Calkins. 

Mr.  Calkins  said  that  hi:  desired  to  state  in  justice  to  himself  that  if 
there  -limiM  be  any  embarrassment  on  account  of  his  appearance  before  the 
Court  as  a  friend  of  General  Swaim  he  would  take  it  as  a  favor  to  have  it 
indicated  at  once,  so  that  he  could  retire  and  take  no  part  in  the  proceed- 
ings. He  said  that  his  appearance  in  connection  with  Judge  Johnston  as 
General  Swaim's  counsel  was  purely  a  matter  of  friendship  on  his  part 
growing  out  of  his  long  personal  relations  to  General  Swaim,  and  if  there 
should  be  the  least  embarrassment  to  the  Court  because  of  any  official  posi- 
tion that  he  occupied  he  would  immediately  withdraw  from  the  case. 

The  Judge-Advocate  said  that  as  the  Court  had  not  yet  organized  it 
would  not  be  proper  to  take  any  action  in  regard  to  the  matter,  but  that 
it  would  be  considered  immediately  upon  the  organization  of  the  Court. 

The  Court  then  adjourned  to  meet  again  to-morrow,  Tuesday,  May 
6,  1884,  at  10  a.  m. 

ROBERT  N.  SCOTT, 
Third  U.  8.  Art'y,  Judge-Advocate  and  Recorder. 


3  SECOND  DAY. 

ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 
Washington,  D.  C.,  May  6,  1884 — 10  a.  m. 

The  Court  met  pursuant  to  adjournment. 

Present:  Maj.  Gen.  John  Pope,  U.  S.  Army;  Brig.  Gen,  Christopher 
C.  Augur,  U.  S.  Army ;  Brig.  Gen.  Delos  B.  Sacket,  Inspector-General 
U.  S.  Army ;  Maj.  Robert  N.  Scott,  Third  Artillery,  Judge- Advocate  and 
Recorder  of  the  Court. 

Brig.  Gen.  David  G.  Swaim,  Judge- Advocate-General  U.  S.  Army,  ac- 
companied by  his  counsel,  was  also  present. 

The  proceedings  of  the  last  session  were  read  and  approved. 

General  Swaim  was  asked  if  he  had  any  objection  to  any  member  of  the 
Court  as  detailed  in  the  order  convening  it,  to  which  he  replied  that  he 
had  none. 

The  members  of  the  Court  were  thereupon  severally  duly  sworn  by  the 
Judge- Advocate,  and  the  Judge- Advocate  was  duly  sworn  by  the  President 
of  the  Court,  all  of  which  oaths  were  administered  in  the  presence  of  the 
accused. 

The  counsel  for  defendant  were  then  formally  introduced. 

The  Judge- Advocate  announced  to  the  Court  that  Mr.  James  L.  Andem 
had  been  appointed  stenographer  of  the  Court,  and  the  oath  was  then 
administered  to  him. 

The  Judge- Advocate  laid  before  the  Court  the  .correspondence  between 


Mr.  A.  E.  Bateman  and  the  Secretary  of  War,  in  connection  with  the 
order  organizing  the  Court,  which  was  read,  and  will  be  found  in  the  Ap- 
pendix to  the  record,  marked  Exhibit  A. 

Also  a  communication  from  the  Secretary  of  War,  dated  Washington, 
April  22,  1884,  and  addressed  to  the  President  of  the  United 

4  States,  which  was  read,  and  will  be  found  in  the  Appendix  to  the 
record,  marked  Exhibit  B. 

Also  a  communication  from  Mr.  A.  E.  Bateman,  dated  Washington, 
May  6,  1884,  which  was  read,  and  will  be  found  in  the  Appendix  to  the 
record,  marked  Exhibit  C. 

Mr.  A.  E.  Bateman.  accompanied  by  his  counsel,  Mr.  Jeff.  Chandler, 
appeared,  and  were  presented  to  the  Court  by  the  Judge-Advocate. 

The  Judge-Advocate  also  presented  a  communication  from  General  D. 
G.  Swaim,  dated  Washington,  D.  C.,  May  5,  1884,  which  was  read,  and 
will  be  found  in  the  Appendix  to  the  record,  marked  Exhibit  D. 

Mr.  CHANDLER.  I  observe  that  there  is  one  document  called  for  [in  Ex- 
hibit D]  which  we  do  not  possess  and  never  did  possess — the  letter  of  the 
21st  of  February,  1883.  All  the  documents  which  we  have  which  are 
called  for  of  course  will  be  produced ;  but  this  letter  we  know  nothing  of. 
It  may  be  that  the  letter  is  not  correctly  described,  but  we  will  produce 
all  the  papers  intended  to  be  covered  by  this  order  whether  they  are  cor- 
rectly  described  or  not. 

The  Judge- Advocate  stated  that  the  counsel  for  the  accuser  would  like 
to  make  a  statement  to  the  Court  in  advance  of  the  introduction  of  testi- 
mony, indicating  generally  what  he  proposes  to  establish  ;  and  he  believed 
that  the  counsel  for  the  accused  would  also  like  to  make  a  statement. 

Mr.  Jeff.  Chandler,  counsel  for  Mr.  Bateman,  then  addressed  the  Court 
as  follows : 

If  the  Court  please :  The  letter  of  Mr.  Bateman,  which  is  dated  the  16th 

of  April,  1884,  is  at  the  bottom  of  this  controversy.     It  is  stated  in  that 

letter  that  General  Swaim  received  a  due-bill  from  Mr.  Bateman,  or  of 

Bateman  &  Company,  the  firm  being  composed  of  several  gentlemen 

5  associated  in  business  together,  for  $5,000 ;  that  this  amount,  $5,000, 
was  placed  to  the  credit  of  General  Swaim  on  the  books  of  the 

banking-house  of  Bateman  &  Company ;  that  General  Swaim  had  had  an 
account  with  Bateman  &  Company  preceding  that  date,  and  on  the  date  of 
the  deposit  of  this  amount  to  his  credit  the  account  was  overdrawn  to  the 
amount  of  $307  and  some  cents ;  the  exact  amount  I  do  not  now  remem- 
ber. That  was  the  first  of  the  month  preceding  the  deposit  of  this  amount. 
There  was  a  dividend  declared  which  changed  that  account  somewhat,  but 
that  was  the  starting  point,  and  on  the  first  of  the  month  there  was  about 
that  difference,  and  it  stood  in  favor  of  the  bank  and  against  General 
Swaim. 

This  due-bill  had  its  origin  in  this  understanding:  Mr.  J.  Stanley 
Brown  had  become  engaged  in  business  with  Bateman  &  Co.,  and  General 
Swaim  was  kind  enough  to  aid  him  in  furnishing  the  amount  of  capital 
.necessary,  or  part  of  the  amount  which  was  required  to  be  put  into  the 
firm,  and  which  he  did  put  into  the  firm.  After  the  business  had  pro- 
gressed somewhat  Mr.  Brown  concluded  to  withdraw.  He  was  not  satis- 
fied with  the  business,  and  arranged  with  Mr.  Batemau,  or  Bateman  & 
Company,  to  be  permitted  to  withdraw  from  the  firm.  About  the  time 

211338 


of  his  withdrawal,  and  before  his  accounts  were  settled  and  his  relations 
to  the  firm  .1.  finitely  ascertained,  the  indebtedness  of  General  Swuim  was 
the  subject  of  discussion  and  adjustment,  and  Mr.  Bateman,  or  Bateman 
&  Company  rather,  was  to  assume  and  pay  whatever  that  indebtedness 
was.  This  due-bill  then  was  drawn,  and  at  that  time  General  Swaim  had 
loaned  Mr.  Brown  $4,000.  He  had  given  a  check  for  an  additional 
$1,000,  which  he  promised  to  make  good,  but  which  up  to  that  time  had 
not  been  paid — a  check  on  Bateman  &  Company. 

6  The  due-bill,  as  it  will  appear  before  you,  is  for  $5,000,  includ- 
ing the  cash,  and  including  this  $1,000  check,  which  was  still  in  the 

hands  of  Bateman  &  Company,  and  had  not  entered  into  this  account. 
You  will  observe  when  the  due-bill  is  presented  that  there  is  a  memo- 
randum at  the  bottom  which  says,  "Ten  percent,  and  six  per  cent,  in- 
terest." The  understanding  between  Mr.  Brown  and  General  Swaira  was 
that  General  Swaim  was  to  have  six  per  cent,  interest  on  the  money  he 
advanced  him,  and  he  was  to  have  ten  per  cent,  of  the  profits  which  Mr. 
Brown  made  out  of  the  business  of  Bateman  &  Company  while  connected 
with  it. 

After  this  $5,000  was  passed  to  the  credit  of  General  Swaim  this  $1,000 
check,  which  had  not  been  made  good,  was  charged  to  them  [it].  Of 
course  this  $5,000  became  incorporated  into  the  general  account  between 
Bateman  &  Company  and  General  Swaim  as  it  then  stood.  Whatever 
credit  or  debt,  either  way,  was  to  affect  that  account,  of  course  went  on  to 
the  books  with  it,  and  was  continued  in  the  history  of  this»$5,000. 

General  Swaim  drew  on  this  account  from  time  to  time.  Purchases  of 
stocks  were  made  on  his  order,  which  were  daily  reported  to  him.  A 
journal  day-book,  a  book  reciting  the  affairs  and  transactions  of  each  day, 
was  kept  by  the  bank,  and  whenever  any  purchase  for  General  Swaim  was 
made,  or  any  sale  was  made  of  his  stock,  it  was  at  once  recorded  in  it.  An 
account  from  time  to  time  was  furnished  him,  and  in  the  course  of  time 
he  drew  out  the  entire  $5,000,  with  the  exception  of  about  six  dollars  and 
some  odd  cents.  Mr.  Bateman  informs  me  that  there  was  a  correction  of 
$27  made,  which  made  it  $33  instead  of  $6.  We  expect  to  show  that 
these  accounts  were  perfectly  correct ;  that  they  were  received  by  General 
Swaim  as  correct ;  that  he  never  expressed  to  Bateman  &  Company  any 
dissatisfaction  whatever  with  them  ;  that  he  came  to  the  banking- 

7  house  on  two  or  three  occasions  to  have  certain  items  explained  ; 
that  the  explanation  was  given,  and  after  the  explanation   was 

given  no  further  fault  was  found  with  the  accounts.  He  has  retained 
them  in  his  possession,  and  after  this  money  was  drawn  out,  during  the 
month  of  March,  he  transfers  his  entire  account  to  Messrs.  Bright  &  Hum- 
phrey, and  Mr.  Bateman  was  sued  on  that  account. 

We  expect  to  satisfy  the  Court  that  these  transactions  operated  very  in- 
juriously to  Mr.  Bateman,  not  only  imposing  upon  him  the  cost  and  ex- 
pense of  this  litigation,  even  if  he  were  successful  in  it,  but  it  was  a  direct 
attack  upon  his  credit  as  a  banker,  which  he  suffered  from,  and  that  he 
wrote  this  letter  to  the  Secretary  of  War  after  having  made  several  efforts 
to  obtain  a  personal  interview  with  him,  and  it  was  published  and  became 
a  matter  then  of  public  notoriety. 

We  hope  to  be  able  to  show  that  this  is  an  ordinary,  straight  business 
transaction  so  far  as  Bateman  &  Company  are  concerned  ;  that  General 


Swaim  knew,  and  must  have  known,  that  he  was  drawing  out  this  $5,000 
during  the  time  that  he  was  so  drawing  it ;  that  there  could  be  no  possi- 
ble ground  for  mistake  in  that  respect ;  that  he  had  no  other  fund  there 
to  draw  against ;  that  he  soon  drew  out  that  fund  and  then  transferred 
this  bill  for  some  purpose  not  beneficial  for  Mr.  Bateman. 

Hon.  W.  H.  Calkins,  of  counsel  for  General  Swaim,  then  addressed 
the  Court  as  follows : 

May  it  please  the  Court :  My  statement  will  be  as  short  as  that  made 

by  my  brother  counsel  on  the  other  side  with  reference  to  the  difficulties 

which  exist  between  these  two  parties.     I  may  say  in  the  outset  that  I 

do  not  presume  this  Court  has  anything  to  do  with,  nor  will  it 

8  undertake  to  adjust,  balances,  if  there  be  balances,  between  these  in- 
dividuals. 

My  understanding  of  the  purpose  in  calling  this  Court  is  that  it  is  to 
inquire,  first,  whether  there  was  a  fraud  perpetrated  by  General  Swaim 
upon  the  house  of  Bateman  &  Company,  and  for  that  purpose  they  will 
inquire  far  enough  into  these  accounts  to  ascertain  the  situation  of  affairs, 
and  then  inquire  into  the  transactions  of  General  Swaim  to  determine 
his  motive — to  determine  whether  or  not  a  fraud  was  perpetrated.  Fraud 
involves  moral  turpitude.  '  It  is  an  intention  formed  on  the  part  of  one 
person  to  defraud  another,  and  acts  subsequently  done  to  carry  out  that 
intention.  It  is  more  or  less  of  a  crime,  and  in  some  of  the  States  of  the 
Union  the  intentional  perpetration  of  a  fraud  is  punishable  under  criminal 
codes;  in  others  it  is  not,  except  by  punitive  damages.  In  my  own  State 
we  have  no  statute  punishing  a  fraud,  and  the  only  punishment  is  that 
which  may  be  inflicted  by  a  civil  court  in  awarding  damages. 

Then  I  start  by  saying  that  in  this  transaction,  instead  of  there  being 
any  intentional  fraud  on  the  part  of  General  Swaim,  we  shall  be  able  to 
show  that  the  whole  thing,  from  beginning  to  end,  was  just  as  perfect  a 
transaction  as  ever  happened  between  two  men  where  they  had  a  difficulty 
and  misunderstanding  about  accounts. 

Now,  with  that  general  statement,  I  begin  by  saying  this :  General  Swaim 
is  an  Army  officer.  He  had  been  dealing  with  Bateman  &  Company — he 
had  been  buying  stocks.  That  is  what  he  had  been  doing.  There  is  no 
harm  in  that,  unless  it  be  a  moral  harm.  There  is  no  regulation  against  it; 
no  law  against  it.  But  he  had  been  buying  stocks,  and  Bateman  &  Co.  were 
brokers,  stock-brokers  and  bankers.  He  began,  long  before  the  transaction 
which  has  been  adverted  to  by  my  brother  Chandler,  depositing  money 

9  with  Bateman  &  Company,  and  as  early  as  January  16,  1882,  he 
had  deposited  $850;  on  the  24th  of  January,  $1,000;  on  March 

11,  $1,000;  March  11,'again,  $500;  and  then  on  May  11,  $1,000  ap- 
pears upon  the  accounts  of*  Messrs.  Batemau  &  Co.,  so  nearly  as  we  can 
make  it  out — no,  I  was  mistaken  about  that;  it  was  May  31st.  May  11 
he  deposited  $1,000.  These  transactions  were  all  in  the  year  1882.  Up 
to  May  11  he  had  deposited  in  cash  these  amounts,  as  we  will  prove  by 
the  vouchers,  which  are  drawn  on  various  banks  in  New  York  and  Wash- 
ington and  other  places,  some  on  the  Metropolitan  Bank  of  this  city. 

So  that  when  he  gave  this  check  of  June  1, 1882,  to  make  up  the  $5,000 
which  has  been  adverted  to  by  Mr.  Chandler,  he  had  on  deposit  already  several 
thousand  dollars,  as  will  be  shown,  that  had  theretofore  been  deposited.  Of 
course,  in  carrying  stocks,  as  I  understand  it  (and  I  have  some  little  ex- 


iM-rii-iuv  in  that  matter),  \\hen  :i  broker  pim-ha-i-  -locks  for  a  person,  for 
in-tance.  IIM»  KHe  tn-dav.  In- came.-  f'.-ruard  tin-  entire  amount  of  the  stock 
ami  char-.-  ii  a^ain-i  ilii-  pi-r-un  :  and  when  lie  sells  it  he  gives  the  person 
cn-dit  mi  hi-  !•••,•  I;-  for  tin-  entire  amount.  And  you  will  see  that  my 
friend  I '.airman  ha-  carried  on  that  system  freely,  lor  the  balances  which 
he  fiinii.-h.fi  ii.-  show  transactions  of  $150,000  or  $200,000  in  that  way. 
So  that  at  one  time,  as  the  ledger  will  show,  he  purchased  100  shares  of 
HIM  U, and  Cent  -ral  Swnini  is  debited  with  it,  though  the  brokers  only  require 
i  tain  percent,  to  be  deposited  by  their  customers.  Sometimes  it  is  one 
jK?r  cent,  and  it  ranges  from  that  up  to  ten  j)cr  cent.  I  believe  reputable 
brokers  like  Mr.  Bateman  generally  require  ten  per  cent.,  although  in 
bucket-Imp-  -ometimes  they  get  down  to  one  per  cent.  I  say  reputable 
men  like  Mr.  Hatemen  would  require  ten  percent. 

Now,  whether  or  not  there  had  been  transactions  which   had 

10  -\\allowed  up  this  amount  of  money  that  had  been  deposited  I  do 
not  know  ;  General  Swaim  did  not  know,  and  I  do  not  believe  Mr. 

Bateman  knew,  for  the  reason  that  he  was.  carrying  a  line  of  stocks  at 
that  time  against  General  Swaim  and  was  selling  them  from  time  to  time, 
and  ho  could  not  tell;  General  Swaim  could  not  tell;  nobody  could  tell 
whether  when  the  line  of  stocks  were  sold  there  was  going  to  be  a  profit 
or  loss.  So  that  whenever  he  required  any  of  his  customers  (and  I  pre- 
sume the  .-a  me  with  General  Swaim)  to  deposit  at  least  ten  per  cent,  of  the 
amount  he  was  carrying,  that  had  to  be  done. 

Now  I  come  down  to  the  $5,000  transaction,  because  that  is  the  pivotal 
point  of  this  charge.  We  shall  be  able  to  show  without  any  doubt  that 
this  young  man,  J.  Stanley  Brown,  who  had  been  President  Garfield's 
private  secretary,  and  was  out  of  business  after  his  unfortunate  death,  was 
a  friend  of  General  Swaim,  and  was  looking  around  to  know  what  he 
could  do,  and  General  Swaim,  being  a  personal  friend  of  his  (and  I  may 
with  perfect  propriety  refer  to  the  fact  that  General  Swaim  and  Mr.  Brown 
and  others  were  on  very  near  and  dear  relations  at  that  time  to  President 
Garfield),  1  say,  when  he  was  left  without  employment,  of  course  he 
naturally  applied  to  General  Swaim,  and  General  Swaim  said  to  him, 
"  Here  is  Mr.  Bateman,  a  young  man  I  have  made  the  acquaintance  of; 
I  think  a  great  deal  of  him  ;  he  is  in  the  broker's  business  down  here,  and 
perhaps  you  had  better  see  him."  Or  perhaps  Mr.  Brown  saw  him.  first — 
I  do  not  know  which  it  was — but  that  is  immaterial.  The  fact,  the  great 
fact,  is  that  Bateman  and  Brown  got  together,  and  General  Swaim  said 
to  them,  "  Why,  yes,  Brown,  I  will  let  you  have  $5,000  to  go  in  there." 
Now,  it  is  true,  as  Mr.  Chandler  said,  that  there  was  an  under- 

1 1  .-landing  that  General  Swaim  was  to  have.more  for  this  money,  not 
as  partner,  but  for  the  use  of  the  money  in  that  concern,  than  the 

six  per  cent,  interest.  That  is  true  as  to  Brown.  He  was  to  have  a  sum 
equal  to  ten  j>er  cent,  of  the  investment,  and  that  was  to  be  ascertained  by 
reference  to  the  profits  that  were  made.  If  the  profits  did  not  amount  to 
that,  he  was  not  to  have  it,  that  was  all. 

Mr.  Brown  became  dissatisfied  in  Jul£,and  did  not  want  longer  to  stay 
in  the  firm,  and  he  wrote  such  a  letter  to  General  Swaim,  and  said  in  the 
letter  to  him  (which,  if  necessary,  will  be  produced),  "I  want  you  to  make 
some  arrangement  with  Bateman  about  the  $5,000."  Brown  was  present 
the  first  time  that  General  Swaim  and  Bateman  got  together  about  this 


$5,000.  The  matter  was  talked  over;  Brown  was  going  out.  At  the 
time  when  the  interview  ceased  between  Brown,  Bateman,  and  General 
Swaim,'  the  talk  had  been,  "  How  shall  I  leave  this  money  with  you  ?" — 
that  is,  from  General  Swaim  to  Mr.  Bateman — "  How  shall  I  leave  it  with 
you?"  There  never  was  an  intimation,  gentlemen  of  the  Court,  at  that 
time,  that  this  money  was  to  be  left  as  a  deposit — not  an  intimation ;  but 
the  question  talked  about  there  was,  "  How  shall  I  leave  it  here — in  what 
way?"  Brown  had  secured  it  to  General  Swaim  by  putting  up  certain 
collaterals.  The  question  was  how  General  Swaim  was  to  leave  it  with 
Mr.  Bateman. 

Now,  the  fact  is  that  about  that  time,  or  shortly  after  that  time,  General 

Swaim  became  satisfied  that  the  firm  of  Bateman  &  Company,  as  it  then 

existed,  would  be  eventually  responsible  upon  a  due-bill.     And  so  it  was 

finally  arranged  that  Bateman  &  Company  were  to  give  General  Swaim 

a  due-bill  for  this  amount  of  money,  $5,000,  and  the  accounts  were 

12  g°'ng  on  just  the  same.     Now,  here  is   a   fact  which  might  as 
well  be  known,  that  on  the  20th  of  July  there  was  carried  into 

Bateman's  accounts  this  $5,OX)0  on  his  books.  That  is  true.  The  fact, 
however,  is  that  it  escaped  General  Swaim's  attention  for  some  time  after- 
wards. But  when  these  accounts,  made  out  as  we  will  endeavor  to  show 
them  to  you,  made  out  in  the  way  brokers  make  out  their  accounts,  so 
that  neither  General  Swaim  or  anybody  else,  unless  he  is  a  stock-broker, 
can  tell  anything  about  them  unless  they  see  the  balance,  and  that  is  all 
they  can  tell  about  them;  and  if  you  gentlemen  have  been  so  unfortu- 
nate (I  presume  you  never  have)  as  to  engage  in  that  kind  of  business,  you 
know  that  to  an  ordinary  individual  these  accounts  are  just  as  unintelli- 
gible as  Greek  or  Hebrew.  I  say,  when  these  accounts  were  made  out  he 
could  not  tell  the  condition  of  things  from  them.  However,  that  is  only 
a  side  issue. 

Now,  this  due-bill,  as  I  say,  was  given,  and  General  Swaim  carried  away 
the  due-bill  with  him.  On  the  bottom  of  the  due-bill,  in  the  handwriting 
of  Mr.  Bateman,  is  this :  "  Ten  per  cent,  and  six  per  cent,  interest."  I 
will  read  the  exact  words,  because  I  want  to  be  accurate :  "  Ten  per  cent, 
and  interest  six  per  cent." 

Now,  a  contract  is  said  to  be  made  when  two  minds  agree  upon  one 
thing;  and  where  both  men  are  equally  interested,  and  a  contract  is  made, 
and  they  agree  upon  one  thing,  there  is  never  afterwards  any  difficulty 
about  it.  But  the  difficulty  is  that  people  often  think  they  have  made  a 
contract  when  their  minds  do  not  meet  and  agree  upon  the  same  thing,  as 
they  find  out  afterwards. 

The  exact  signification  of  that  indorsement  on  the  bottom  of  this  will 
be  given  to  you  by  Mr.  Bateman.  I  have  not  yet  heard  his  statement  as  to 
what  he  considers  it.  I  hope  there  will  be  no  conflict  on  that  point,  be- 
cause our  position  upon  it  simply  is  that  the  ten  per  cent,  and 

13  six  per  cent,  is  a  sliding  scale  graded  upon  the  interests  involved. 
At  no  time  did  General  Swaim  ever  agree  to  become  a  partner,  nor 

does  Mr.  Bateman  undertake  himsejf  to  say  that  he  did. 

Mr.  BATEMAN.  No. 

Mr.  CALKINS.  That  was  simply  a  matter  agreed  upon,  a  sliding  scale 
as  to  what  he  should  be  paid  for  this  money.  Deposits  are  not  allowed 
for  in  that  way,  and  when  this  note  was  given,  and  there  was  an  account 
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between  these  parties,  the  note  was  not  given  for  any  balances,  so  that 
there  was  no  balance  struck,  nml  there  must  have  been  some  outside  arrange- 
ment. But  that  will  nut  lie  very  material,  and  I  only  advert  to  it  in  order 
to  arrive  at  the  point  that  this  was  not  treated  by  these  parties  as  a  deposit, 
although  it  i.»  no  matter  whether  it  was  or  not,  but  it  was  an  account,  a 
<1.  l.t,  or  credit.  A  note  amounts  to  nothing  except  as  evidence  of  debt. 
^i  i  .-in  a— ign  anything;  you  can  assign  a  plain,  open  account;  you  can 
assign  Army  pay-rolls ;  you  can  assign  anything  that  is  a  debt  and  credit. 

A   not.'  i-  thf  mm-  i  \idi  !)(•«•  nt'a  drlit.  • 

I  will  now  pass  from  this  transaction  down  to  the  transaction  of  the 
a>HLrniMcnt  of  the  note.  There  had  been,  as  we  will  show  you,  long  ac- 
count- l><  t  wren  t  hesc gentlemen,  in  which  stock-broker  operations  occurred. 
There  had  been  losses  and  there  had  been  gains;  just  as  many  losses,  per- 
haps, as  gains ;  I  do  not  know,  and  I  cannot  figure  it  out  from  these 
accounts ;  I  have  no  doubt  an  expert  can  do  it,  but  I  cannot.  The  time 
came  when  these  gentlemen  got  into  a  snarl — not,  as  my  brother  Chandler 
says,  that  General  Swaim  was  satisfied  with  this  account.  As  we  will  show, 
he  began  to  apply  frequently  to  know  the  exact  condition  of  affairs,  began 
to  criticise  things,  to  enter  complaint  in  one  way  or  another.  He 

14  began  to  call  specifically  upon  the  firm,  upon  Mr.  Bateman  gener- 
ally, and  if  he  was  not  there,  upon  the  firm  for  explanations.     He 

did  not  get  them.  He  began  to  demand  settlements;  he  did  not  get  them. 
I  think  we  will  be  able  to  show  that  there  were  two  transactions  that 
General  Swaim  complained  about  very  bitterly — one  a  $1,000  transaction. 
It  was  claimed  by  him  that  Mr.  Bateman  told  him  there  was  an  award 
rendered  up  here  by  the  French  and  American  Claims  Commission  in 
favor  of  some  gentlemen  for  the  adjustment  of  differences ;  that  there  had 
been  an  award  rendered,  and  when  that  claimant  had  procured  his  award 
he  had  other  claims  pending,  and  he  wanted  to  raise  money  on  that  par- 
ticular award,  and  was  willing  to  pay  a  good  per  cent,  that  he  might  ob- 
tain money,  possibly  for  the  prosecution  of  other  claims ;  but  that  is  im- 
material. At  any  rate,  he  concluded  to  hypothecate  this  award.  He  (Mr. 
Bateman)  asked  General  Swaira  if  he  had  $1,000  to  invest  in  that  way,  and 
he  said  he  had,  and  handed  him  a  check.  Some  time  afterwards  he  went 
to  work  inquiring  about  it;  he  wanted  to  know  where  his  assignment  was; 
and  when  he  finally  got  the  information  (I  believe  in  Mr.  Bate  man's  absence, 
and  that  he  got  it  from  a  clerk  or  some  person  doing  business  for  Bateman 
&  Company's  establishment),  when  he  got  the  papers  or  memorandum  he 
found  it  was  a  note  or  due-bill  of  some  kind  to  Bateman  &  Company,  with- 
out any  assignment  of  any  award  at  all  that  he  could  find  out,  but  only  the 
indorsement  of  some  lawyers  that  if  it  was  collected  they  would  reserve 
it  for  him.  He  became  very  much  dissatisfied  about  that. 

He  had  also  at  Mr.  Bateruan's  suggestion  invested  $1,600  in  certain 

mining  stocks  on  certain  representations  which   he  will  tell  you  about. 

Afterwards  on  inquiry  he  could  not  get  the  stock.     He  asked  for  it  a  half 

a  dozens  times,  but  he  could  get  no  information  about  it.    He  became 

15  very  much  dissatisfied  about  that.     He  then  wrote  a  letter  to  the 
firm,  delivered  it  to  a  messenger,  as  we  will  show,  and  he  delivered 

it  to  Bateman  &  Co.,  demanding  an  instantaneous  surrender  of  these  se- 
curities. That  is  taken  out  of  the  ordinary  stock-brokers'  business,  for  these 
sums  of  money  were  advanced  for  a  specific  purpose,  and  when  an  agent 


purchases  those  things,  of  course,  the  principal  is  entitled  at  any  time  upon 
the  paymentof  the  commission  to  the  delivery  of  the  specified  articles  agreed 
for.  He  became  very  much  dissatisfied  about  it. 

Now,  gentlemen,  it  will  be  unnecessary  for  you  to  inquire  which  is  right. 
A  court  of  justice  has  got  to  determine  that  if  they  cannot  determine  it 
between  themselves  or  by  arbitration  ;  if  they  cannot  do  that  some  court 
has  got  to  determine  what  the  truth  is  and  render  a  judgment,  and  that  is 
all  there  is  of  that.  But  you  can  inquire,  it  is  your  province,  and  it  is 
within  the  purview  of  your  organization  to  inquire,  whether  there  was  an 
honest  claim ;  not  whether  it  really  existed  in  law,  but  whether  General 
Swaim  was  honestly  of  the  opinion  that  he  was  entitled  to  charge  Mr. 
Bateman  with  the  money  on  having  received  these  stocks,  as  he  had  agreed 
to.  That  is  one  of  the  elements  that  will  be  within  the  scope  of  your  in- 
quiry. I  know  that  both  of  them  may  be  perfectly  honest  in  this  matter 
and  yet  differ.  I  have  been  trying  lawsuits  for  twenty  years  and  have 
seen  as  honest  men  as  ever  lived  come  in  and  swear  directly  opposite,  and 
yet  both  of  them  were  perfectly  honest,  and  the  reason  is  the  imperfection 
of  the  human  understanding,  and  as  long  as  the  present  condition  of  things 
exists  I  expect  men  will  differ  in  the  future,  and  that  is  why  we  institute 
courts  of  justice  to  settle  these  matters. 

Now,  these  are  not  the  only  things  that  he  criticised.  He  criticised 
also  some  stock  transactions  concerning  which  he  claimed  that  Mr. 

16  Bateman  did  not  operate  in  the  ordinary  course  of  business  as  a 
broker  should.     But  I  will  not  dwell  upon  that.     My  purpose  is 

only  to  show  this  honest  difference  between  these  two  men. 

Now  what  did  he  do  ?  He  was  building  a  house ;  he  had  some  con- 
tractors who  were  building  for  him.  After  he  had  repeatedly  applied  to 
Mr.  Bateman  for  settlement  and  adjustment  of  this  account  and  failed  to  get 
it,  he  said  to  one  of  these  contractors,  Mr.  Humphrey,  I  think,  "  I  have  a 
note  against  Bateman  &  Company  on  which  I  cannot  get  a  settlement.  I 
wish  you  would  take  the  note  and  call  at  Bateman  &  Company's  establish- 
ment and  demand  the  payment  of  that  note.  I  will  assign  it  to  you,  and 
you  give  me  credit  for  what  is  due  upon  it  on  your  account  against  me."  In 
pursuance  of  that  conversation  Mr.  Humphrey  called  upon  him  and  got  the 
note ;  it  was  assigned  to  him.  Mark  you :  At  and  before  the  time  he  deliv- 
ered it  to  Humphrey  he  told  him  that  he  had  been  trying  to  get  a  settle- 
ment and  could  not,  and  told  him  that  he  expected  to  have  to  sue  on  the 
note.  Now,  General  Swaim  will  say  upon  that  question,  when  we  come  to 
inquire  into  his  intent,  if  you  desire  to — and  while  I  know  it  is  not  strict 
evidence,  yet  it  is  within  the  purview  of  the  Court  to  hear  it — he  will  say 
that  he  never  thought  for  a  moment  but  that  when  Bateman  found  out 
that  the  note  was  assigned  he  would  come  right  to  him  and  they  would  sit 
down  and  settle  the  whole  matter  up.  But  Humphrey  went  to  Bateman 
and  I  have  no  doubt  Bateman  felt  very  cross  about  it — I  will  not  repeat 
the  conversation  that  occurred  ;  there  were  some  unpleasant  things  said — 
and  Humphrey  came  back  and  told  General  Swaim  about  it.  General 
Swaim  said  to  him,  "Those  accounts  must  be  adjusted,  and  the  only  way 
we  can  do  it  is  by  a  suit.  But,  you  wait  now ;  don't  sue  it  now ;  wait." 
And  they  waited  from  that  time  nearly  thirty  days,  with  the  hope 

17  and  expectation  that  Mr.  Bateman  would  come  around  and  adjust 
the  matter.     At  the  last  return-day  of  the  court  General  Swaim 
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mw  Mr.  Iliiinpliivy  ami  told  him  to  MIC  tin-  note;  that  it  would  bring  a 
Mttlnncnt  IM-MXM -n'  them.  Tliat  was  done,  and  then  followed  this  letter 
of  Mi.  l'.att -111:111'.-  immediately  to  the  Secretary  of  War.  The  very  next 
day  Mr.  Parker  CHIK  to  ( it  neral  Swaim's  office  and  said,  "Mr.  Bateman 
i-  in  my  oilier  ami  wants  to  see  you  about  the  >ett  lenient  of  this  note." 
\\int  down  ami  had  probably  an  unpleasant  talk;  I  do  not  know 
how  Unpleasant.  Not  much  was  said,  but  of  course  General  Swaim  felt 
\.r\  mm-li  aggrieved  about  these  charges.  Some  things  were  said  there 
wlneli  1  will  not  repeat  here,  and  finally  it  was  agreed  that  the  suit  should 
be  withdrawn  and  the  matter  should  go  to  an  arbitrator,  Mr.  Butter- 
worth,  the  present  Commissioner  of  Patents,  who  was  chosen  for  that  pur- 
pose. The  suit  was  withdrawn  and  the  whole  thing  now  rests  in  arbi- 
tration. 

Ni.w,  -.ml.  in.  ii.  ill!-  closes  llic  -latcm.-nt  \\liidi  AM-  |iropo-e  to  -uluuil 
t«>  you.  There  may  l>e  immaterial  differences,  there  doubtless  will  be,  but 
1  really  Ix'lieve  that  when  you  come  to  sift  the  evidence  of  these  two  peo- 
ple you  will  find  that  wherever  those  differences  exist  they  exist,  as  they 
always  will,  in  the  minds  of  business  men  when  they  have  operations  be- 
twecu  them  and  there  comes  a  business  quarrel.  That  is  my  judgment 
about  it. 

I  come  now  to  another  thing  not  adverted  to  by  Mr.  Chandler,  but 
which  forms  a  part  of  the  charges  in  this  letter — the  matter  of  the  pay 
accounts.  I  may  say,  however,  before  I  leave  this  first  matter,  that  it  is 
to  me  a  phenomenon,  a  novelty,  something  not  heard  of,  that  one  man  can 
perpetrate  a  fraud  upon  another  by  going  into  a  court  of  justice  on  a  de- 
mand where  there  are  unsettled  accounts  between  them,  or  disputed  ac- 
counts between  them,  for  the  purpose  of  perpetrating  a  fraud.  I 
18  was  taught  when  I  first  began  to  read  the  law  that  courts  abhor 
fraud  ;  that  a  court  was  the  poorest  place  in  the  world  for  a  man 
who  has  perpetrated  a  fraud  on  another  to  go  to.  And  I  may  say  here 
that  Mr.  Chandler  and  myself  will  not  disagree  that  every  defense  that 
Mr.  Bateman  had  to  the  note  in  the  hands  of  Mr.  Humphrey  was  just  as 
perfect  as  if  it  had  been  in  the  hand  of  General  Swaim.  We  will  not 
disagree  about  that.  It  is  overdue  paper.  It  was  a  note  showing  there 
was  due  General  Swaim  $5,000.  The  paper  was  overdue,  and  all  defenses 
in  the  hands  of  any  assignee  were  just  as  perfect  to  Mr.  Bateman  as  if  in 
the  hands  of  General  Swaim.  The  only  purpose  that  General  Swaim  had 
in  having  Mr.  Humphrey  bring  suit  on  the  note  was  to  avoid,  so  far  as 
he  might,  the  unpleasant  condition  of  affairs  it  would  bring  about,  he  occu- 
pying the  position  that  he  does — that  of  an  Army  officer.  He  knew  it 
would  be  hawked  about  in  the  papers,  and  all  that  kind  of  thing,  and  that 
was  the  purpose  he  had  in  his  mind.  But  he  never  had  an  idea  but  what 
it  would  be  settled  by  arbitration  or  otherwise,  as  it  probably  will  be, 
and  I  hope  will  be. 

Now,  I  go  to  another  thing,  and  that  is  in  regard  to  these  pay  accounts. 
That  matter  simply  rests  in  this:  Colonel  Morrow,  of  the  Sixth  Cavalry, 
applied  to  General  Swaim,  saying  to  him  "I  am  in  trouble  ;  I  am  in  great 
trouble."  The  speculations  he  had  been  in  in  the  oil  business  had  gotten 
him  awfully  into  debt,  and  he  said  he  wanted  some  money  on  his  pay  ac- 
count. General  Swaim  said,  "I  cannot  do  that;  I  do  not  deal  in  that 
way  ;"  and  he  spoke  of  several  brokers  in  the  city  wrho  perhaps  would  do 
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it,  and  among  others  he  spoke  of  Bateman  &  Company ;  he  may  have 
given  Colonel  Morrow  a  note  to  Bateman  &  Company ;  he  does  not  recol- 
lect whether  he  did  or  not,  but  that  is  not  material,  because  at  that  date 
he  did  not  have  any  more  idea  that  Colonel  Morrow  had  triplicated  his 
accounts,  or  had  in  any  other  way  sold  fraudulent  accounts,  than  I 

19  have;  not  a  bit.     He  did  not  even  know  afterwards,  for  a  long  time 
afterwards,  that  Bateman  &  Company  had  advanced  money  upon 

them ;  and  you  know,  gentlemen,  that  General  Swaim  would  not  perpetrate 
a  fraud  of  that  kind  upon  a  young  man,  and  I  believe  Mr.  Brown  was  then 
in  the  firm. 

Mr.  BATEMAN.  No. 

Mr.  CALKINS.  Well,  no  matter  about  that,  the  fact  is  that  he  had  no  idea 
that  Colonel  Morrow  had  triplicated  or  duplicated  his  pay-account ;  he  had 
no  more  idea  of  it  than  I  have ;  and  we  rest  in  the  firm  belief  that  when 
Colonel  Morrow  comes  he  will  say  at  once,  as  he  has  already  written  us,  that 
General  Swaim  had  no  more  knowledge  on  that  subject  than  a  babe  un- 
born. And  that  is  all  there  is  in  that  that  we  know  anything  about. 

Now,  if  there  are  no  other  charges  to  be  made,  and  I  understand  there 
are  not,  then  we  shall  be  ready  to  meet  this  matter  and  meet  it  squarely, 
and  shall  be  ready  to  open  wide  the  door.  We  shall  make  no  technical 
objection.  We  are  here  to  vindicate  a  reputation  unsullied  for  twenty 
years,  and  shall  demand  it  at  your  hands.  So  far  as  anything  of  a  sensa- 
tional character  is  concerned,  you  will  hear  nothing  of  it  from  us.  We 
are  here  to  unfold  to  you  a  plain  business  transaction,  beginning,  as  I  have 
told  you,  and  ending  as  I  have  told  you,  in  an  unfortunate  controversy 
which  the  courts,  or  the  intervention  of  an  arbitrator,  must  finally  settle 
between  these  men. 

I  wanted  to  say  something  about  a  letter  which  was  written  by  the  Sec- 
retary of  War,  but  I  refrain  from  saying  it  now,  because  I  have  told  you 
the  facts  generally  to  which  we  shall  direct  your  attention.  I  thank  you, 
gentlemen,  for  your  attention.  ' 

The  Judge-Advocate  stated  that  the  letter  of  Mr.  Bateman  of  April 
16,  contained  a   charge  in  the  final  paragraph  which  was    in- 

20  definite  in  its  present  shape,  and  that  he  supposed  the  Court  would 
require  Mr.  Bateman  to  explain  what  he  meant  by  that. 

Mr.  CALKINS.  The  view  I  had  taken  of  that  matter  is  that  the  letter 
of  the  Secretary  of  War  did  not  make  any  specific  reference  to  it,  and  there- 
fore the  Court  was  not  authorized  to  inquire  into  it. 

Mr.  CHANDLER.  That  is  what  I  supposed  ;  that  the  Court  was  limited 
to  the  matters  referred  to  by  the  Secretary  of  War. 

The  JUDGE- ADVOCATE.  But  the  letter  of  Mr.  Batemau  is  referred  to 
the  Court.  The  order  directs  the  Court  "to  examine  into  the  accusations 
against  Brigadier-General  David  G.  Swaim,  Judge-Advocate-General  U. 
S.  A.,  contained  in  a  letter  addressed  by  A.  E.  Bateman  to  the  Secretary 
of  War,  bearing  date  April  16,  1884  "  ;  and  says,  "  The  court  will  make  a 
full  and  thorough  investigation  of  all  matters  embraced  in  the  letter  of  Mr. 
Bateman,  and  will  report  the  facts  developed  by  its  investigation  and  give 
an  opinion  thereon." 

That  is  the  order  of  the  President  of  the  United  States,  and  it  was 
based  upon  the  letter  of  Mr.  Batemen  of  April  16,  which  was  submitted  to 
him  by  the  Secretary  of  War. 
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The  TIM  HI- IM.  Is  it  understood  that  Mr.  Batcmnn  desires  to  make 
f'nrt I n  r  diaries  under  that  head  .' 

Tin-  Jnx*E  ADVOCATE.  I  do  not  know  that  he  desires  to  do  so,  but 
that  U  a  very  indefinite charge  at  the  present  time  against  General  Swaim, 
a  i  ul  \\c  do  not  know  exactly  what  it  refers  to.  He  professes  there  to 
be  prepared  to  prefer  other  charges  under  that  specific  head. 

Mi.  (  H  \M'i  i.u.  The  defense  seem  to  understand  the  extent  of  those 
charges.  Mr.  Calkins  seems  to  have  apprehended  the  full  force  of 

21  tin  in  as  we  desire  to  present  them  now.     Of  course  if  any  amend- 
ment is  ordered  to  be  made  by  the  Court  we  will  have  to  obey  the 

order.  We  desire,  however,  to  stand  upon  the  charges  that  are  expressed 
in  this  letter. 

The  JUDGE- ADVOCATE.  If  it  is  the  view  of  the  Court,  I  think  Mr. 
Bateman  ought  to  Ix*  required  to  explain  the  last  paragraph  of  his  letter 
of  April  16,  and  hold  himself  subject  to  examination  on  those  general 
charges  that  he  has  preferred  against  the  Judge-Advocate-General  of  the 
Army.  Is  that  the  understanding  of  the  Court  ? 

The  PRESIDENT.  It  is. 

The  JUDGE-ADVOCATE.  (To  Mr.  Bateman.)  It  is  the  understanding 
and  order  of  the  Court  that  you  are  expected  to  explain  what  you  mean  in 
the  last  paragraph  of  your  letter  to  the  Secretary  of  War,  and  to  state 
what  specific  accusations  you  have  to  make  therein  referred  to. 

Mr.  CHANDLER.  Does  the  Court  desire  us  to  formulate  the  charge,  or 
is  it  required  to  be  presented  in  the  evidence?  Whatever  the  Court  re- 
quires will  be  done.  (To  Mr.  Calkins.)  You  do  not  complain  of  any 
ambiguity  in  this  charge? 

Mr.  CALKINS.  Of  course  we  would  like  to  be  informed  specifically  if 
we  have  anything  else  to  meet.  We  would  like  to  have  it  formulated  in 
some  way  so  that  we  may  not  be  taken  by  surprise.  That,  I  suppose,  can 
be  done  between  this  time  and  the  assembling  of  the  Court  to-morrow. 

Mr.  CHANDLER.  If  that  is  the  order,  Mr.  Bateman  will  be  sworn.  (To 
Mr.  Calkins.)  I  would  like  to  ask  whether  you  referred  to  the  letter  of 
February  21,  when  you  spoke  of  a  letter  being  sent  by  a  messenger? 

Mr.  CALKINS.  Yes,  I  did. 

22  Mr.  A.  E.  BATEMAN,  the  accusing  witness,  having  been  duly 
sworn,  testified  as  follows: 

By  Mr.  CHANDLER 

Question.  I  will  first  ask  you  about  this  due-bill ;  whether  that  is  your 
Mgnature  (exhibiting  the  paper  referred  to  to  the  witness)  ? — Answer.  Yes, 
sir ;  it  is. 

Q.  Given  to  General  Swaim  on  the  date  which  it  purports  to  bear? — 

A"\T  • 

.   Yes,  sir. 

^  Q.  There  is  a  memorandum  at  the  bottom  of  that  due-bill  which  I  de- 
sire to  ask  you  about.  State  to  the  Court  what  is  the  meaning  of  that  ex- 
pression, "  Ten  percent.,"  which  is  on  the  bottom  of  that  paper. — A. 
When  Mr.  J.  Stanley  Brown  was  going  to  leave  the  firm  he  said  that  he 
had  received  from  General  Swaim 

Mr.  CALKINS  (interposing).  We  cannot  have  what  anybody  said;  that, 
of  course,  is  secondary  evidence. 

Mr.  CHANDLER.  State  what  the  meaning  of  that  ten  per  cent.  is. — A. 
There  was  still  due  General  Swaim  from  Stanley  Brown  six  per  cent,  in- 
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erest,  and  ten  per  cent,  of  Mr.  Brown's  interest  in  the  profits  of  the  firm 
not  yet  divided,  not  yet  adjusted,  which  General  Swaim  spoke  about  at  the 
time,  and  it  was  simply  put  on  there  as  a  statement  that  it  was  still  due 
him  from  Mr.  BroAvn. 

Q.  Expressing  the  agreement  between  Mr.  Brown  and  General 
Swaim? — A.  Yes,  sir. 

Q.  Did  General  Swaim  suggest  that  it  be  put  there,  or  was  he  present 
when  it  was  put  there? — A.  Yes,  sir;  he  was.  It  was  after  the  close  of 
business  hours  at  night.  He  said  there  was  still  more  or  less  coming  to 
him  from  Mr.  Brown.  This  due-bill  was  given  about  half  past  four  or 
five  o'clock  in  the  afternoon.  I  think  General  Swaim  made  the  statement 
to  me  that  he  had  surrendered  the  note  to  Mr.  Brown,  or  was  go- 

23  ing  to  surrender  the  note  to  Mr.  Brown  which  Mr.  Brown  had 
given  him  for  the  money,  and  he  would  like  simply  a  due-bill  to 

show  that  the  money  was  there.  The  due-bill  is  in  his  handwriting,  and 
after  it  was  signed,  he  said  "there  is  still  something  more  coming  to  me. 
Brown  has  made  no  settlement  of  the  six  per  cent,  interest  and  the  ten  per 
cent."  Brown's  interest  in  the  firm  at  that  date  had  not  been  adjusted,  and 
was  not  for  some  several  days  afterwards. 

Q,.  State  whether  this  six  per  cent,  interest  had  reference  to  the  inter- 
est which  might  accumulate  in  the  future  on  this  note,  or  whether  it  had 
reference  as  well  to  interest  already  accumulated  or  not,  of  Brown's. — A. 
Already  accumulated. 

Q.  State  the  circumstances  of  giving  that  due-bill  to  General  Swaim ; 
why  it  was  given. — A.  I  just  stated  that  to  the  Court;  that  General  Swaim 
came  in  one  afternoon  after  business  hours  (we  were  in  the  Corcoran  Build- 
ing directly  under  this  room  at  that  time)  and  said,  as  near  as  I  can  re- 
member, that  he  was  going  to  surrender  to  Stanley  Brown  the  note,  and 
Brown  was  to  put  the  money  to  his  credit  at  the  bank,  and  that  now  that 
he  had  surrendered  the  note,  or  was  going  to  surrender  it,  he  wanted  a  due- 
bill  from  us  to  show  that  we  had  it.  He  tore  the  paper  off  himself  at  the 
desk.  The  Court  will  notice  that  it  is  not  in  any  due  form  of  a  certificate 
of  deposit. 

Mr.  CALKINS.  Wait  a  moment.  We  prefer  to  have  the  argument  made 
by  the  counsel.  You  may  state  the  facts. 

Mr.  CHANDLER.  State  to  the  Court  the  condition  of  General  Swaim's 

account  preceding  the  deposit  of  this  due-bill. — A.  This  due-bill  is  dated 

July  15.     The  stocks  mentioned  as  having  been  bought  and  sold  had 

been  entirely  closed  out.     This  is  a  copy  of  a  statement  made  out  by  Mr. 

Brown  and  given  to  General  Swaim  (exhibiting  a  paper). 

24  By  Mr.  CALKINS: 

Q.  Is  that  a  copy  of  a  copy? — A.  Yas,  sir. 
By  Mr.  CHANDLER  : 

Q,.  Is  it  a  copy  of  a  copy  or  a  copy  from  the  books  ? — A.  It  is  a  copy 
from  the  books. 

Q.  While  on  this  point,  state  the  precise  condition  of  his  account  on  the 
first  day  of  July  preceding  the  deposit  of  this  due-bill — A.  There  was  a 
debit  of  $307.48  on  his  account. 

Q.  He  was  indebted  to  that  amount  to  the  bank? — A.  Yes,  sir. 

Q.  Now  state  what  credits,  what  deposits  he  made  subsequent  to  that 
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date,  i.r  \vli:it  credit-  :iiv  ir'iven  him  on  the  books  subsequent  to  the  first 
of  .Julv,  lss:5. — A.  (Interring  to  n  memorandum.)  Ho  deposited  Janu- 
ary I'll  I..  I  ss-_',  .<!.<)<  HI. 

(^.  1  mean  -nbsequent  to  the  first  of  July,  1882? — A.  He  deposited 
.Inly  i>ot I,— Mr.  Brown  deposited  for  him,  July  20th,  $5,000. 

Q.  Stair  what  that  £5,000  was. — A.  It  wa-  in  nibstauce  $4,000  in  cash. 
Well,  it  \\a-  .<)()()  that  was  charged  against  t lie  account  of  Stanley 

Hrown.  who  immediately  afterwards  presented  a  check  for  $1,000. 

Q.  Was  it  or  not  the  money  represented  by  this  due-bill? — A.  Yes,  sir. 

Q.  What  other  deposit  or  credit  was  made  to  his  account  outside  of  the 
amount  represented  in  this  due-bill? — A.  He  brought  down  800  shares  of 
IvauhiH',  which  was  s«ld  at  13£,  bringing  $108. 

Q.  What  other  sum? — A.  There  was  a  collection  note  of  $90.95  which 
General  Swaim  left  there  for  collection. 

Q.  Any  other  sum? — A.  Then  there  was  another  collection  note  of 
$8*6.21  on  February  2d,  1883. 

25  Q.  Any  other  credit? — A.  Then  there  was  a  draft  deposited 
December  22d,  1882,  for  $60. 

Q.  Is  that  all  ?— A.  He  was  credited  $28.75  profit  on  100  bales  of 
cotton  that  he  was  carrying  there.  That  is  May  5th. 

Q.  Anything  else? — A.  Afterwards,  September  1st,  the  account  was 
closed,  there  was  a  cash  deposit  of  $27. 

Q.  When  was  the  account  closed? — A.  September  1st,  1883. 

Q.  Was  it  finally  closed  on  that  day? — A.  Well,  General  Swaim  came 
in  and  got  a  statement  of  his  account,  asking  for  the  balance.  The  account 
was  balanced  up ;  I  do  not  remember  the  date  he  came  in ;  the  book-keeper 
can  tell.  It  is  balanced  up  to  the  first  of  September,  showing  him  to  have 
$1,106.89. 

Q.  How  much  of  that  $1,100  was  drawn  out  and  when? — A.  On  Sep- 
tember 19th  General  Swaim  gave  a  check  for  $1,100. 

Q.  During  the  interval  between  the  first  of  July,  1882,  and  the  time 
this  account  was  closed,  the  first  of  September,  1883,  how  many  state- 
ments, if  any,  were  furnished  to  General  Swaim  of  this  account  and  its 
condition? — A.  He  was  furnished  with  a  statement  July  1st. 

Q.  Showing  the  balance  against  him  that  you  have  already  spoken 
of9 — A.  Yes,  sir;  $307.48.  This  is  the  letterpress  copy-book  I  have 
here.  These  statements  are  simply  stock  statements  with  the  cash  show- 
ing in  it,  and  are  furnished  monthly  whenever  there  is  any  operating  in 
stocks.  The  next  statement  is  February  1st,  1883. 

Q.  What  does  that  statement  show? — A.  It  shows  $2,104.38. 

Q.  On  which  side? — A.  To  his  credit. 

Q.  What  is  the  next  statement  you  have? — A.  It  is  March  19th,  1883. 

This  being  in  the  middle  of  the  month  shows  that  it  had  been  specially 

called  for.     We  never  send  out  any  statement  in  the  middle  of  the 

26  month  unless  specially  called  for.     I  see  this  is  the  balance  of  Feb- 
ruary 26th,  instead  of  February  1st.     This  statement  is  made  up 

to  February  26th  instead  of  February  1st. 

Q.  What  does  that,  show? — A.  It  shows  a  credit  balance  of  $2,104.38 
That  is  the  one  I  spoke  of  just  now. 

Q.  What  does  March  19th  show? — A.  March  19th  shows  a  credit 
balance  of  $2,252.26. 
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Q.  When  was  the  next  statement  ? — A.  The  next  statement  is  May 
1st,  where  his  balance  is  $2,425.52.  There  was  another  statement  given 
to  General  Swaim  on  August  13th.  He  simply  came  to  the  bank  and 
asked  for  a  statement  of  his  account,  which  was  given  to  him,  without  mak- 
ing any  written  account,  a  bare  statement  of  his  account,  showing  the 
amount  due  at  that  time,  $1,888.  Then  another  statement  was  presented 
to  him  up  to  September  1st,  1883,  $1,106.89,  and  a  copy  delivered  there 
to  him. 

Q,.  After  depositing  this  $5,000,  what  drafts  did  General  Swaim  make 
on  this  account? — A.  The  first  draft  was  presented  by  Mr.  Stanley  Brown, 
the  account  not  having  been  good  for  it  before  that;  it  was  presented  by 
Stanley  Brown  for  $1,000. 

Q.  Was  that  charged  up  against  his  account? — A.  Yes,  sir. 

Q.  What  is  the  date  of  that? — A.  It  is  charged  July  20th.  I  think 
the  check  was  dated  before  that.  That  check  of  Stanley  Brown's  has  been 
returned,  I  think,  to  General  Swaim. 

Mr.  CHANDLER.  Is  it  admitted  that  that  check  was  returned  ? 

Mr.  CALKINS.  Yes;  it  is. 

The  WITNESS.  The  next  is  a  draft  drawn  by  Thomas  M.  Nichol  on 
General  Swaim  for  $300.  This  was  held  there  a  day  or  so  and  General 
Swaim  authorized  us  over  the  telephone — authorized  Mr.  Brown  over  the 
telephone — to  pay  it  and  hold  it  for  a  voucher. 

Q.  Please  read  it. 

27  The  witness  read  as  follows : 

$300.  WAUKESHA,  Wis.,  July  25.  1882. 

Pay  to  the  order  of  The  Waukesha  National  Bank  three  hundred  dollars,  and  charge 
to  account  of 

THOS.  M.  NICHOL. 

To  General  D.  G.  SWAIM,  Washington. 

(Indorsed :)  Pay  to  the  order  of  Bateman  &  Company  for  collection  and  account  of 
the  Waukesha  National  Bank,  Waukesha,  Wis. 

Mr.  CALKINS.  There  is  no  question  about  that ;  not  a  bit. 
By  Mr.  CHANDLER  : 

Q.  I  understand  you  to  say  there  was  a  check  given  for  that? — A.  No, 
sir.  He  promised  to  give  a  check.  He  may  have  given  it  and  it  may 
have  been  returned  to  him,  but  we  haven't  it  in  our  possession.  I  think 
it  has  been  charged  against  his  account. 

Mr.  CALKINS.  It  is  all  right.  You  paid  it  and  we  gave  a  check  for  it. 
That  is  the  fact. 

The  WITNESS.  It  has  been  returned  to  General  Swaim,  then.  General 
Swaim  then  authorized  me  to  purchase  for  him  four  thousand  shares  of 
the  Columbia  Copper  stock,  for  which  he  sent  me  a  check  payable  on  us 
for  $1,600.  That  check  has  been  returned. 

Mr.  CALKINS.  Yes  ;  we  have  that. 

Mr.  CHANDLER.  That  is  admitted. 

Mr.  CALKINS.  Yes ;  we  have  that  check.  (To  the  witness.)  You  are 
giving  credits  now. 

The  WITNESS,  No  ;  we  are  giving  debits. 

Mr.  CALKINS.  But  it  is  what  you  are  credited  with. 

The  WITNESS.  Yes ;    it  was  on  September  2nd  that  he  was  charged 

with  this  $1,600.     He  was  West,  and  I  wrote  to  him  and  sent 

28         him  a  statement  of  the  amount  that  had  been  purchased  for  him. 
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Mr.  CALKINS.  Never  mind ;  we  got  the  letter. 
By  Mr.  CHANDLER  : 

Q.  Did  you  furnish  a  statement  which  you  have  preserved  in  your 
book  ? — A.  There  was  a  statement  furnished  him  of  the  stock  purchases ; 
but  General  Swaim  admits  in  the  letter  that  he  purchased  the  stock,  and 
now  he  says  he  sent  the  check. 

Mr.  CHANDLER.  The  $1,600  check  is  admitted,  I  understand. 

Mr.  CALKINS.  We  gave  the  check  for  $1,600  for  the  purchase  of  that 
stock  ;  that  is  admitted.  We  have  got  the  check,  of  course. 

The  WITNESS.  On  the  13th  of  August — I  was  in  New  York  at  the  time — 
General  Swaim  came  into  the  bank  and  said 

Mr.  CHANDLER.  You  need  not  state,  unless  you  had  a  personal  inter- 
view, if  the  other  side  objects. 

Mr.  CALKINS.  What  check  is  it? 

The  WITNESS.  The  check  for  $888. 

Mr.  CALKINS.  Well,  we  gave  the  check  and  you  paid  it ;  that  is  all. 

Mr.  CHANDLER.  The  check,  then,  is  admitted.  I  would  like  to  have 
you  read  it  to  the  Court. 

The  WITNESS  (reading) : 

WASHINGTON,  D.  C.,  August  13,  1883: 
BATKMAN  &  COMPANY: 
Pay  to  self,  or  bearer,  eight  hundred  and  eighty-eight  dollars  ($888.) 

Gen.  D.  G.  SWAIM. 

Mr.  CALKINS.  I  want  to  say,  although  it  is  an  immaterial  matter,  that 
General  Swaim  does  not  admit  that  he  put  the  prefix  before  his 
29         name.     That  is  not  in  his  handwriting;  the  rest  is.     That  is  imma- 
terial, however. 

The  WITNESS.  September  19th,  1883,  he  gave  a  check  for  $1,100,  pay- 
able to  self  or  bearer. 

Mr.  CHANDLER.  Is  that  admitted  ? 
Mr.  CALKINS.  Yes. 

By  Mr.  CHANDLER  : 

Q.  Is  that  the  last  check  ?— A.  Yes. 

Q.  In  what  condition  did  that  leave  the  account  in  bank? — A.  It  left 
six  dollars  and  eighty-nine  cents.  Afterwards  there  was  a  cash  credit  of 
$27,  making  it  $33.89. 

Mr.  CALKINS.  Which  is  the  balance  now. 

By  Mr.  CHANDLER  : 

Q.  Have  there  been  any  subsequent  dealings  of  your  bank  with  General 
Swaim  ? — A.  No,  sir. 

Q.  That  closes  the  accounts  so  far  as  the  bank  and  General  Swaim  is 
concerned  ? — A.  Yes,  sir ;  except  this  credit  balance  of  $33.89. 

Q.  But  that  closes  the  account;  that  is,  that  fixes  the  account? — A. 
Yes,  sir. 

Q.  When,  if  at  any  time,  did  General  Swaim  complain  to  you  of  the 
condition  of  this  account  after  September  1st,  1883? — A.  It  was  some- 
where about  the  middle  of  November  that  General  Swaim  came  into  the 
bank  once  or  twice  and  said  that  he  had  missed  or  mislaid  one  or  two  of 
his  statements,  or  that  he  could  not  connect  them  together,  or  that  he  could 
not  understand  it  as  I  did.  I  said  to  the  book-keeper,  "You  take  the 
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books  and  make  a  complete  copy  of  General  Swaim's  statements  from  the 
date  of  the  first  transaction  up  to  November  loth,"  that  date.  It  was  this 
account  as  we  have  it  here  (exhibiting  a  paper). 

Q.  Did  the  book-keeper  make  out  that  account  ? — A.  He  made 

30  it  out  and  furnished  it  to  General  Swaim,  so  he  says. 

Q,.  What  particular  complaint  was  made,  if  any,  concerning  this 
account  on  the  15th  of  November;  what  did  he  say  he  did  not  under- 
stand?— A.  A  few  days  afterwards  he  came  down,  maybe  it  was  three  weeks 
afterwards,  I  think  it  was  in  December,  he  came  down  and  said  to  me,  "I 
cannot  understand  this."  I  said,  "  You  appoint  an  afternoon  that  you  will 
bring  your  accounts  down  here  and  let  the  bookkeeper  go  with  you  from 
beginning  to  end  over  the  account."  I  was  absent,  I  think,  in  New  York, 
at  the  time  that  General  Swaim  and  the  bookkeeper  went  over  the  account 
together;  I  am  pretty  sure  it  was  some  time  in  December.  It  was  two  or 
three  weeks  after  his  account  had  been  furnished  to  him. 

Mr.  CALKINS.  If  you  were  in  New  York  how  do  you  know  that  he 
went  over  the  account? 

Mr.  CHANDLER.  He  had  this  talk  with  him  that  he  has  spoken  of  be- 
fore he  went  to  New  York. 

By  Mr.  CHANDLEE  : 

Q.  Do  you  know  whether  he  did  make  any  report  from  General  Swaim 
of  what  General  Swaim  said,  and  whether  he  got  the  report  or  not ; 
whether  he  got  this  complete  statement  ? — A.  No ;  there  has  been  hardly 
any  conversation  whatever  between  General  Swaim  and  I  in  regard  to 
this  account. 

Q.  After  December,  1883,  did  he,  to  your  personal  knowledge,  come 
to  the  bank  at  all  ? — A.  No,  sir;  General  Swaim  has  not  been  in  the  bank, 
that  I  know  of,  for  months.  I  do  not  think  he  has  been  there  for  four 
months  now,  not  to  my  knowledge. 

Q.  State  when  General  Swaim,  if  at  all,  demanded  that  you  pay  this 
$5,000  due-bill,  or  any  part  of  it. — A.  General  Swaim  has  never  de- 
manded to  this  date  payment  on  the  due-bill,  nor  has  he  ever  nien- 

31  tioned  from  the  date  the  due-bill  was  given,  in  July — July  15th, 
1882 — up  to  the  time  that  Mr.  Humphrey  put  it  in  the  bank,  that 

he  possessed  such  a  due-bill  to  me. 

Q.  Has  he  ever  made  any  claim  against  you  on  account  of  that  due-bill 
at  any  time  ? — A.  No.  sir. 

Q.  When  did  you  first  know  that  such  a  claim  was  outstanding  and  to 
be  made  against  you  ? — A.  Mr.  Humphrey  called  at  the  bank  about  it. 

Q.  What  time  was  that  when  Mr.  Humphrey  called  at  the  bank? — A. 
I  was  in  New  York  the  first  day  he  called,  and  I  received  a  telegram. 

Q.  Did  you  have  any  interview  with  him  yourself? — A.  The  first  time? 
No,  sir. 

Q.  When  did  you  first  personally  know  that  he  had  this  due-bill  or  that 
any  claim  was  made  on  account  of  it  by  anybody  ? — A.  Upon  my  return 
from  New  York. 

Q.  About  what  date? — A.  It  was  in  the  first  part  of  March,  as  near  as 
I  can  get  at  it.  I  cannot  remember  the  exact  date. 

Q.  What  is  your  best  recollection  about  it?- — A.  It  was  near  the  first 
of  March,  1884. 

16285 2 
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Q.  Do  you  know  personally  whether  this  account  you  have  mentioned 
here  m*  given  to  General  S\\aim  l>y  the  book-keeper? — A.  That  was 
done  l>v  the  book-keeper  under  my  orders. 

CJ.  this  account,  a-  1  understand  you.  stood  on  the  first  of  July,  1882, 
-hotting  an  indebtedness  of  General  Swaim  of  $307  and  some  cents  to  the 
hank'.' — A.  STeS. 

Q.  When  did  General  Swaim  complain  to  you  of  that  statement,  if 
evrr? — A.  Never. 

H.  Suite  to  the  Court  the  promptness  with  which  purchases  of  stock 
«»r  dealing-  of  the  character  that  General  Swaim  had  were  record »  d. 

32  Do  you  keep  a  daily  record  ? — A.  As  a  matter  of  record  to  show 
the  routine  which  we  give  to  stock  purchases  for  customers,  I  will 

state  that  when  the  stock  is  bought  in  New  York  on  the  Exchange  it  is 
reported  to  us  over  our  wire.  It  is  then  entered  into  what  is  called  the 
purchase  and  sale  book.  I  will  take  one  item  here  to  illustrate. 
(Beading:) 

Purchased  100  shares  of  Omaha  preferred  at  98£.     Whose  account.     D.  G.  Swaim. 

That  goes  into  the  purchase  and  sale  book.  Then  there  is  a  report  or 
statement  made  out  to  whoever  the  customer  is.  This  same  stock  that 
was  shown  in  the  purchase  and  sale  book,  a«  for  instance: 

MARCH  lltt,  1882. 
To  General  D.  G.  SWAIM  : 

DEAR  SIR:  We  have  this  day  bought  for  your  own  account  and' risk  100  Omaha 
preferred  at  98^. 

That  is  copied  in  the  book  and  the  statement  sent  to  the  customer. 

Q.  Were  those  statements  actually  sent  that  appear  in  this  letter? — A. 
Yes.  They  are  reported,  first,  very  often  by  telephone.  He  had  a  tele- 
phone put  in  his  office,  and  then  the  statement  would  be  either  sent  by 
messenger  to  his  office  or  sometimes  he  would  come  down  in  the  after- 
noon himself.  We  have  a  little  mail-box  in  the  office  for  customers.  A 
good  many  Members  and  Senators,  and  different  people  who  operate 
in  stocks,  prefer  not  to  have  the  report  sent  in  to  them,  and  call  at  the 
office  for  it.  If  they  are  not  sent  directly  to  them  they  are  put  in  this 
mail-box  in  the  office  on  the  desk  for  the  customers.  General  Swaim  may 
have  called  there  and  got  it.  He  used  generally,  after  the  close  of  busi- 
ness, to  come  to  the  office,  and  would  stay  around  there  sometimes  from 
half  past  three  to  five  o'clock.  Then,  after  that  report  would  be  sent  to 
him,  the  book-keeper  the  next  morning  enters  that  stock,  charging  Gen- 
eral Swaim  with  $9,825,  being  the  price  of  the  stook,  and  it  is 

33  carried  on  the  stock-ledger,  and  on  the  first  of  the  month  a  state- 
ment would  be  made  out.    Here  (exhibiting)  is  a  copy  of  the  state- 
ment made  to  General  Swaim  April  first,  in  which  he  is  charged  with  100 
Omaha  preferred  at  98|  and  commission  ;  that  is  always  added  on. 

(I  April  first  of  what  year?— A.  That  is,  April  first,  1882,  for  100 
Omaha  preferred  at  98|  and  commission.  That  was  afterwards  sold,  on 
Maivh  1  -1th,  at  99j,  and  his  account  was  credited  $9,962.50. 

Mr.  C'H ANDI.KU.  I  understand  that  the  drafts  which  we  have  charged 
against  this  fund  are  all  admitted. 

Mr.  CALKINS.  Yes. 

Mr.  CHANDLER.  Then  you  need  not  go  into  that. 

Mr.  CALKINS.  1  am  going  into  it  only  so  far  as  to  show  the  general 
condition  of  charges  and  credits,  that  is  all. 
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By  Mr.  CHANDLER: 

Q.  Were  you  sued  on  this  due-bill  ? — A.  Yes,  sir. 
Q.  State  whether  this  is  a  copy  of  the  paper  served  on  you  (handing  a 
paper  to  the  witness). — A.  It  is. 

Mr.  CHANDLER.  I  offer  that  in  evidence. 

Mr.  CALKINS.  We  have  no  objection. 

Mr.  CHANDLER.  I  will  consider  it  read,  then. 

Mr.  CALKINS.  Certainly.     (Paper  filed,  marked  Exhibit  E.) 

By  Mr.  CHANDLER: 

Q.  Make  any  explanation  you  desire  in  regard  to  any  interest  charges. 
Mr.  CALKINS.  We  do  not  care  anything  about  that,  not  a  thing. 
Mr.  CHANDLER.  Something  has  been  said  by  Mr.  Calkins  in  his  opening 

to  the  Court  about  a  $1,000  French  claim.    State  to  the  Court  just 

34  how  that  was  and  how  it  occurred. — A.  This  is  the  first  time  that 
it  has  ever  been  claimed  that  there  was  any  responsibility  attach- 
ing to  Bateman  &  Company  in  that  matter. 

Q.  State  what  the  transaction  itself  was  between  you  and  General 
Swaim. — A.  I  had  invested  some  $10,000  or  $11,000  in  making  advances 
on  these  French-American  claims.  I  had  made  them  through  Mr.  Tall- 
madge  and  Rogers  &  Corwiue  and  other  attorneys  here.  Mr.  George 
D'Autry,  of  New  Orleans,  was  brought  into  our  bank  one  afternoon  by  a 
claim  agent  of  this  city,  with  a  request  that  we  would  loan  him  a  thousand 
dollars  upon  hisclaims,  which  were  being  prosecuted  by  Mr.  George  Taylor  of 
this  city.  Pie  had  with  him  a  letter  from  Mr.  George  Taylor  in  regard  to  the 
matter,  in  which  he  said  that  he  considered  that  Mr.  D'Autry  would  receive 
$50,000  from  this  Commission  on  the  claims  that  he  had  before  them.  He 
offered  to  give  us  an  order  upon  his  attorneys  for  $2,000  of  the  claims 
finally  coming  to  him  if  we  would  advance  him  $1,000  to  go  up  the  Red 
River  to  obtain  testimony.  My  partner,  Mr.  Brown,  and  myself  were 
there.  We  rejected  it,  telling  him  that  we  did  not  care  to  invest  any  more 
in  French  claims,  and  he  left  the  office.  That  same  afternoon  General 
Swaim,  on  his  way  down  town  from  his  office,  dropped  in,  and  Mr.  Brown 
told  him  about  this  offer  we  had  had — that  this  party  had  offered  $2,000 
worth  of  claims  for  a  thousand  dollars  advance,  and  General  Swaim  said, 
"I  will  take  it;  I  will  take  it."  He  authorized  us  to  send  and  find  that 
man,  which  we  did  the  next  morning.  Early  next  morning,  before  we 
had  seen  him  again,  General  Swaim  brought  in  a  check  for  the  $1,000  and 
gave  it  either  to  Mr.  Brown  or  myself,  and  wanted  us  to  obtain  that  claim. 
This  $1,000  was  placed  to  the  credit  of  Mr.  George  D'Autry.  He  is  cred- 
ited May  23d,  "  By  French  claims,  $1,000."  It  was  deposited  there  by 
General  Swaim  to  his  credit.  That  is  the  only  reference  the  check  has  in 
our  books. 

35  Q.  What  was  the  date  of  the  transaction  ? — A.  May  23d,  J  882. 
Q.  Was  that  entry  made  like  all  other  entries  in  the  due  course 

of  business  ? — A.  Yes,  sir.  Mr.  Brown  would  be  better  able  to  tell  about 
that  matter  because  I  think  he  had  more  to  do  with  the  details.  I  think 
the  books  will  show  that  the  final  credit  to  D'Autry  was  only  made  after 
the  papers  were  received.  He  did  not  have  the  papers  in  form  then. 

The  Judge- Advocate  stated  he  had  just  noticed  that  one  of  the  witnesses 
subprcnaed  in  the  case  was  present  in  the  court-room,  and  he  would  request 
him  to  withdraw. 
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The  while-  (Mr.  Humphrey)  left  the  room. 

Mr.  Calkin-  impiired  wh"ihW  it  was  the  order  of  the  Court  that  all  the 
witnc— es  who  were  piv-ent  should  leave  the  room. 

The  .In.lp-A.lv. ..-ati-  -lat'-d   that  all  who  had   been  subprenacd  should 

do  so. 

Alter  di-eu— ini:  the  point  it  was  decided  to  enforce  the  order. 

The  \\'MM>- .  1  de-ire  to  amend  my  testimony  on  one  point.  Thi- 
thon-and  dollars  that  (Jeneral  Swaini  deposited,  instead  of  being  pa  — -d 
dii-ectlv  to  the  credit  of  D'Autrv,  was  put  on  the  suspense-account  while 
the  papers  were  hciiu:  prepared  by  him.  General  Swaim  gave  a  check  on 
\on,  !'>!!-- A:  Co.  lor  si, 000,  and  that  cheek  went  into  the  suspense-ac- 
coiint,  as  we  did  not  place  it  to  the  credit  of  D'Autry  until  the  papers  were 
dnlv  prej)ared  and  accepted.  He  had  to  return  to  New  Orleans,  and  he 
transmitted  the  papers  from  New  Orleans  May  loth.  When  they  were 
received  here  (Jeneral  Swaini  was  in  the  office  and  saw  the  form,  and  sug- 
gested himself  that  the  acceptance  of  the  attorneys  should  go  on  to  it.  It 
was  then  taken  and  accepted  by  Mr.  Tallmadge.  Here  (exhibiting)  is  the 
statement  from  Mr.  D'Autry  authorizing  us  to  collect  the  $2,000: 

36  This  notice  is  accepted  and  shall  operate  as  a  lien  on  the  interest  of 
George  D' An  try  in  claims  we  are  prosecuting  before  the  French  American 

Claims  Commission,  after  deducting  for  adva'nces  heivtofore  made. 

T.  W.  TALLMADGE  &  CO. 

Who  were  attorneys  in  only  a  very  few  cases.  Tallmadge  said  to  me  at 
that  time:  "  I  doubt  if  the  claims  I  have  will  more  than  cover  the  expense 
and  the  money  I  have  advanced."  But  he  was  put  on  there  because  he 
had  a  few  claims  and  it  might  make  it  additionally  binding.  Nine-tenths 
of  D'Autry's  claims  were  in  the  hands  of  George  Taylor,  I  understand. 
George  Taylor  says : 

I  agree  to  hold  all  funds  belonging  to  said  D'Autry  coming  into  my  hands  for  this 
purpose. 

GEORGE  TAYLOR. 

The  journal  will  show  that  George  D'Autry  was  credited  $1,000  on 
May  23rd.  The  journal  shows  that  the  suspense-account  was  debited, 
"  D'Autry  and  Swaim,  French  claims  $1,000,"  to  explain  what  the  item  was. 

Q.  What  is  the  suspense-account  ? — A.  It  is  a  general  account  kept  in 
the  office  to  debit  and  credit  against  anything.  This  $1,000  was  paid  in 
to  the  credit  of  D'Autry,  but  we  could  not  place  it  to  his  credit  rightfully 
until  he  delivered  to  us  the  necessary  papers  to  make  the  claim  good. 

Q.  It  represents  incompleted  transactions,  does  it  ? — A,  Yes,  sir. 

Q.  And  after  the  transaction  was  completed  this  money  was  credited  to 
the  gentleman  who  assigned  these  claims? — A.  Yes,  sir. 

Q.  Who  was  present  when  General  Swaim  ordered  you  to  buy  this  claim 
for  him  ? — A.  Mr.  J.  Stanley  Brown. 

Q.  State  whether  or  not  Bateman  &  Company  ever  had  any  interest  in 

this  money  whatever,  or  whether  they  acted  for  General  Swaim  direct. — 

A.  We  simply  acted  as  the  agents  for  General  Swaim  directly.    The 

37  $1,000  credited  to  D'Autry  was  put  into  the  suspense-account  subject 
to  those  claims  being  prepared,  and  we  have  never  assumed  or  ac- 
cepted in  any  way  any  responsibility  for  their  final  results  at  all. 

Q.  I  understood  you  to  say  that  you  told  General  Swaim  previous  to  his 
purchase  of  this  claim  that  you  declined  to  take  it. — A.  Yes ;  we  declined 
it  because  we  could  not  accept  any  further  claims. 
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Q.  And  thereupon  General  Swaim  said  that  he  would  take  it? — A. 
Yes,  sir. 

Q.  Has  that  ever  gone  into  his  bank  account  with  you  at  all  ? — A.  No, 
sir;  General  Swaim  a  great  many  times  has  come  down  to  me  and  said, 
"  How  about  that  French  claim  ?  When  are  we  going  to  get  our  money  ? 
When  you  get  yours  you  get  mine."  And  it  was  put  away  in  the  safe, 
and  labeled  by  Mr.  Brown,  "  Swaim.  French  claims." 

Q.  State  whether  that  claim  was  retained  in  your  bank  by  his  direc- 
tion or  consent,  or  not. — A.  It  was  retained  there  for  quite  awhile,  until, 
I  think,  a  year  ago.  I  do  not  remember  what  the  date  was,  but  he  came 
there  and  got  it. 

Q.  How  long  did  he  retain  it  after  taking  it? — A.  I  do  not  remember; 
he  kept  it  quite  a  long  while. 

Q.  State  whether  or  not,  from  the  time  of  the  purchase  of  that  claim  up 
to  the  time  he  took  it  out  of  the  bank,  he  claimed  it  as  his  property  or 
spoke  of  it  as  his  property,  or  what  he  said  or  claimed  in  regard  to  it. 
Did  he  claim  it  as  his? — A.  Yes,  sir;  always.  General  Swaim  said  to 
me  once,  "  Didn't  you  tell  me  there  had  been  already  some  awards  there 
when  I  bought  that  claim?  "  I  said  that  I  did  not  remember  whether  I 
did  or  not.  I  have  since  taken  the  pains  to  examine  into  the  report  of 
that  Commission,  and  I  find  there  was  one  of  Mr.  D'Autry's  claims 
38  allowed  by  the  Commission,  February  20,  1882,  which  was  some 
two  months  before  he  purchased  it.  So  that  if  I  did  say  so  it  was 
a  fact.  That  was  the  only  complaint  General  Swaim  has  eyer  found. 
He  said  I  had  misstated  the  fact  that  there  had  been  an  award  made.  I 
do  not  remember  making  the  statement,  but  if  I  did  it  was  a  matter  of 
fact. 

Q.  Has  General  Swaim  ever  claimed  of  you  that  he  should  have  credit 
on  this  due-bill  for  this  French  claim  ? — A.  No,  sir;  never. 

Q.  There  was  something  said  about  another  transaction,  $1,600  worth 
of  stock  which  you  bought.  I  wish  you  would  explain  to  the  Court  fully 
about  that. 

Mr.  CALKINS.  With  the  permission  of  the  Court,  I  should  like  to  have 
that  matter  deferred  until  the  next  sitting,  as.I  have  an  important  engage- 
ment to  fulfill  at  this  time. 

The  Court  then  adjourned,  at  12.50  p.  m.,  to  meet  again  to-morrow, 
May  7, 1884,  at  half  past  10  a.  m. 

ROBERT  N.  SCOTT, 
Maj.,  3d  U.  S.  Art'y,  Judge-Advocate  and  Recorder. 


39  THIRD   DAY. 

ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 

Washington,  D.   C.,  Wednesday,  Hay  7,  1884—10.30  a.  m. 
The  Court  met  pursuant  to  adjournment. 

Present:  Maj.  Gen.  John  Pope,  U.  S.  Army;  Brig.  Gen.  Christopher 
C.  Augur,  U.  S.  Army  ;  Brig.  Gen.  Delos  B.  Sacket,  Inspector-General 
Q.  S.  Army;  Maj.  Robert  N.  Scott,  Third  Artillery,  Judge-Advocate  and 
Recorder  of  the  Court. 
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Brig.  (Ji-ii.  David  (J.  Swaim.  .Judgi-Advocate  General  U.  S.  Army,  was 
present  willi  his  conn-el,  Messrs.  Calkin-  :in<l  .Inlm-ton  ;  and  Mr.  A.  E. 
Bateman  ami  his  num-i-l,  Mr.  .h-lK  Chandler,  were  also  piv>mt. 

Tlf  |»r.M-,-..,lin_.r<  of  the  last  session  wen?  read  and  approved. 

Mr.  ( 'n AM'i.Ki:.  I  d.-iiv  to  make  a  correction.  I  stated  yesterday 
that  (Inn -ml  Swaiin  was  kind  enough  to  lend  Mr.  .!.  Stanley  Brown 
inoiicv  to  enabl*'  him  to  go  into  this  Imsiness  venture.  I  wa-  mi-taken 
alxiut'that.  Mr.  Brown  WOOt  into  the  firm  of  Butt-man  &  Co.  in  Xovein- 
IM-I- and  this  money  was  loaned  some  >i\  months  afterwards.  I  desire 
also  to  change  the  word  "  them  "  on  the  sixth  page  of  the  record,  eleventh 
[twelfth)  line,  BO  that  it  will  read  "it." 

Mr.  ( '.\ i .KINS.  With  the  permission  of  the  Court  I  should  like  also  to 
am. ml  m\  >tatetncnt  so  that  it  may  appear  that  it  was  after  Mr.  Brown 
bad  gone  into  the  firm,  some  little  time  after,  that  the  $5,000  was  fur- 
nished. I  wish  to  amend  my  statement,  as  I  find  I  was  in  error  about  the 
time  it  occurred. 

The  examination  of  Mr.  A.  E.  BATEMAN  was  resumed,  as  follows : 

40  By  Mr.  CHANDLER  : 

Question.  You  stated  yesterday  that  this  French  claim  was  re- 
turned to  the  hank;  how  came  it  to  be  returned? — Answer.  Sometime 
after  the  settlement  of  General  Swaim's  account  in  the  office  he  brought  the 
claim  down  to  the  bank,  after  having  had  possession  of  it  a  long  while,  and 
returned  it.  That  was,  I  think,  along  about  the  last  of  November  or 
December,  1883;  perhaps  about  two  mouths  after  his  account  had  been 
settled. 

Q.  So  that  some  two  or  three  months  after  this  account  was  finally  set- 
,  tied  that  was  returned  by  General  Swaim  to  the  bank  as  a  special  de- 
posit ? — A.  No ;  with  a  statement  that  that  was  not  what  he  wanted. 

Q.  Were  you  present  ? — A.  No,  sir. 

Q.  You  did  not  hear  him  make  that  statement  ? — A.  No,  sir. 

Q.  Have  these  French  claims  been  adjusted  up  to  this  time? — A.  No,  sir. 

Q.  They  are  still  pending? — A.  There  have  been  no  settlements  made. 

Q.  There  appears,  I  believe,  on  this  due-bill  some  calculations  of  in- 
terest. I  will  get  you  to  say  whether  the  interest  on  this  due-bill  was 
credited  in  the  account  of  General  Swaim. — A.  General  Swaim's  account 
will  show  that  he  has  been  credited  with  six  per  cent,  interest  on  his  de- 
posit of  $5,000,  and  he  has  been  debited  with  interest,  of  course,  on  his 
checks  against  the  account.  Where  anybody  is  operating  in  stocks  in  the 
office  we  always  charge  them  six  per  cent,  interest  upon  their  debit  upon 
the  stocks  that  we  carry  for  them,  the  money  that  we  advance,  and  credit 
them  six  per  cent,  on  such  sums  as  they  may  have.  In  that  way  General 
Swaim  has  received  the  six  per  cent,  interest. 

41  Q.  That  has  been  done  in  this  particular  case? — A.  Yes,  sir;  as 
it  would  in  any  other  case.     It  would  be  done  whether  there  was 

any  agreement  or  not. 

Q.  That  is,  it  is  the  usual  practice.  This  due-bill  says  something  about 
ten  per  cent.  1  understood  you  yesterday  to  say  that  that  related  to  the 
profits  that  Mr.  Brown  might  make  in  this  business? — A.  Yes,  sir. 

Q.  At  the  time  of  the  giving  of  the  due-bill  were  those  profits  ascer- 
tained?— A.  No,  sir. 


23 

Q.  How  long  afterwards  were  they  ascertained  ? — A.  August  7. 

Q.  What  did  they  amount  to  when  ascertained  ? — A.  Seven  hundred 
dollars. 

Q.  How  long  was  Mr.  Brown  in  the  firm  ? — A.  I  think  from  Novem- 
ber 15th,  1881,  to  August  7th,  1882;  but  his  interest  did  not  really  begin 
until  some  time  after  January  first,  when  President  Arthur  relieved  him 
from  duty. 

Q.  A  letter  of  February  21st,  1883,  was  spoken  of  yesterday.  Did 
you  ever  receive  any  such  letter? — A.  Never. 

Q,.  Did  you  ever  hear  of  it  before  yesterday? — A.  Never. 

Q.  I  will  ask  you  to  say  to  the  Court  whether  after  that  date  you  had 
interviews  with  General  Swaim  about  this  copper  stock? — A.  Yes,  sir;  a 
number  of  them. 

Q.  State  the  conversations  that  occurred  between  you  respecting  it. — A. 
It  is  hard  to  get  right  down  to  what  was  said.  I  can  simply  say  that 
General  Swaim  has  asked  me  a  great  many  times  (within  the  last  year,  I 
will  say),  "What  are  we  going  to  get  out  of  that  copper  mine?  What  are 
we  going  to  get  out  of  that  copper  stock,  and  what  ever  is  coming  out  of 
that  brass  mine?"  That  is  as  near  as  I  can  remember  the  general 

42  conversation  in  regard  to  it. 

Q.  On  the  occasions  when  he  made  those  remarks  did  he  make 
any  demand  for  the  stock? — A.  Never. 

Q.  Did  he  say  to  you  that  he  had  sent  any  demand? — A.  Never. 

Q.  As  a  matter  of  fact  has  he  ever  made  a  demand  upon  you  personally 
for  this  stock? — A.  No,  sir. 

Q.  Are  these  the  certificates  spoken  of  (handing  some  certificates  to  the 
witness)? — A.  Yes,  sir. 

Mr.  CHANDLER.  We  desire  to  offer  those.  (To  Mr.  Calkins.)  Have 
you  any  objection  to  their  going  in  evidence? 

Mr.  CALKINS.  We  have  no  objection  to  their  going  in  evidence. 

Mr.  CHANDLER.  We  will  consider  them  read.  (To  the  witness.)  In 
what  capacity  did  you  hold  those  certificates? — A.  From  September  2nd 
to  October  16th,  1882,  from  the  time  the  stock  was  purchased  until  it  was 
transferred  in  the  name  of  D.  G.  Swaim,  it  was  there  to  his  credit  at  our 
risk.  On  October  16th  this  stock  was  transferred  into  the  name  of  D. 
G.  Swaim,  and  stands  to  this  date  in  his  name  on  the  books  of  the  com- 
pany and  can  only  be  transferred  by  power  of  attorney  of  D.  G.  Swaim, 
and  from  that  date  we  looked  upon  this  simply 

Mr.  CALKINS.  No ;  that  will  not  do. 

Mr.  CHANDLER.  Was  this  held  as  a  special  deposit  or  not? 

A.  It  was,  only  at  his  risk. 

Q.  You  spoke  of  a  certain  date;  in  what  year  was  that? — A.  1882. 

Q.  Since  that  date,  in  that  year,  that  has  simply  remained  with  Bate- 
man  &  Company  as  a  special  deposit? — A.  Yes,  sir;  as  a  special  de- 
posit. 

43  Q.  During  the  interval  from  that  time  to  this  has  there  been 
any  claim   made  by  General  Swaim  to  you  that  you  stood  in  any 

other  relation  to  it  than  that  ? — A.  No,  sir  ;  we  could  not  have  used  the 
stock  if  we  had  wanted  to  in  any  way.  It  was  worth  no  more  than  so  much 
paper  to  us.  I  have  a  certificate  from  the  secretary  of  the  company  in 
regard  to  the  transfer  of  this  stock,  and  as  to  its  still  standing  in  General 


24 
Swaim's  name  cm  the  books  of  tin-  company,  and  will  produce  it  if  neces- 


•  j.  it  a  matter  iif  fact,  I  believe,  after  writing  this  letter  to  the  Secre- 
tnrv  of  \\'ar  von  wrote  a  >nl»se.|iient  Idler  —  a  second  one.  —  A.  Yes,  sir. 

Q.  You  \\Yot  .....  i  .....  i  the  Kith  of  April  :'  —  A.  Yes,  sir. 

o.    And  yon  wrote  another  of  a  later  date?  —  A.  Yes,  sir. 

(^.  ri.a-r  explain  to  the  Court  the  circumstances  of  your  writing  that 
second  letter.  —  A.  On  the  morning  of  April  17th,  after  these  facts  had 
all  l>eeii  published  in  the  papers,  Mr.  M.  M.  Parker,  of  this  city,  sent  for 
me  to  come  into  hi>  private  office  - 

•  1  iy  the  COURT  : 

Q.  What  is  Mr.  Parker's  occupation?  —  A.  He  is  a  real-estate  agent. 
A  sort  of  general  conversation  ensued  in  regard  to  the  publications  of  the 
morning,  in  which  lie  said  - 

Mr.  CIIAM>I.I:I;.  I  do  not  care  to  have  you  state  what  Mr.  Parker  said 
unless  (leneral  Swaim  was  present. 

Mr.  (  'A  i.  KINS.  Let  it  all  go  in.  I  do  not  care  to  have  you  go  into  it 
generally,  but  if  the  matter  of  getting  Mr.  Bateman  and  General  Swaim 
together  was  referred  to,  I  do  not  care.  I  have  no  objection  if  the  witness 
states  the  fact  that  this  conversation  with  Mr.  Parker  was  with  reference 
to  getting  General  Swaim  and  himself  together. 

The  WITNESS.  That  was  entirely  the  subject  of  our  conversation. 

44  He  seemed  to  be  very  much  affected  and  worked  up  over  it,  and 
said  that  if  he  could  get  two  of  his  friends  together  he  would  feel 

that  he  had  done  a  good  day's  work. 

Mr.  CALKINS.  Just  state  what  it  resulted  in  ;  whether  you  got  together. 

The  WITNESS.  It  resulted  in  his  going  to  the  Judge-  Advocate  General's 
Office,  and  the  next  I  knew  of  it  was  Mr.  Parker  sent  for  me  to  come  across 
the  street  and  said  that  General  Swaim  was  in  his  back  office  and  wanted 
to  see  me.  I  said  I  preferred  if  anything  was  said  that  it  should  be  said 
in  the  office  of  my  counsel,  Mr.  Chandler.  Mr.  Parker,  however,  said  he 
thought  it  was  not  best  to  bring  other  parties  into  the  matter  at  all,  and 
said  if  I  would  come  in  there  he  thought  the  thing  could  be  very  readily 
arranged.  I  went  back  to  my  own  office  first  and  then  came  over  to  Mr. 
Parker's  office.  General  Swaim  was  in  the  back  office,  or  was  in  one  of  the 
two  offices,  I  cannot  remember  which.  I  remember  he  was  there  when 
I  arrived,  and  we  both  went  into  the  back  room  and  closed  the  door.  The 
subject  of  this  fight,  this  quarrel,  these  charges,  came  up,  and  General 
Swaim  said  :  "  You  know  that  I  do  not  want  to  defraud  you  ;  that  I  only 
brought  this  suit  to  determine  a  difference  of  a  few  hundred  dollars  be- 
tween us."  I  asked  him  why  he  did  not  bring  the  suit  direct;  why  he 
transferred  the  due-bill  into  the  hands  of  innocent  parties,  and  I  asked 
him  why  he  did  not  specify  what  he  objected  to,  or  bring  suit  directly  on 
that  point.  That  is  as  near  as  I  can  remember  the  general  conversation 
I  said  to  Mr.  Parker  early  in  the  morning  - 

Mr.  CALKINS.  Do  not  go  into  that. 

The  WITNESS.  I  said  at  this  interview  :  "  If  you  have  any  claim  against 

me,  why  don't  you  bring  it  direct  ;  why  don't  you  leave  it  to  one  or  two 

bankers?"  whose  names  I  mentioned.    "  I  am  willing  to  leave  it  to 

45  anybody  to  arbitrate  ;  if  you  have  any  difference  or  difficulty  you 
want  to  settle  I  am  willing  to  leave  it  to  them."     And  he  suggested 
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Mr.  Butterworth,  and  I  very  readily  accepted  the  proposition.  Then  the 
understanding  was  that  he  was  to  withdraw  the  suit,  surrender  the  due- 
bill,  and  I  was  to  withdraw  the  charges.  There  was  some  desire  that  I 
should  give  in  my  withdrawal  of  the  charges  as  soon  as  possible  on  behalf 
of  General  Swaim,  and  Mr.  Parker  asked  me  to  do  it.  I  said  no,  I  would 
not  do  it  until  the  suit  had  been  withdrawn  and  the  due-bill  surrendered. 
Mr.  Parker  said  he  would  become  personally  responsible  to  me  that  the 
due-bill  would  be  returned,  as  that  was  what  the  suit  was  based  upon.  I 
said,  "  I  won't  do  it ;  I  won't  withdraw  any  charges  until  that  is  done." 
Then  General  Swaim  sat  down  and  wrote  an  agreement  in  his  own  hand- 
writing, which  is  before  the  Court. 

The  JUDGE-ADVOCATE.  Is  that  the  paper  (handing  a  paper  to  the  wit- 
ness) ? 

The  WITNESS.  Yes;  that  is  the  paper. 

Mr.  CHANDLER.  Please  read  it. 

The  witness  read  as  follows : 

I  agree  to  get  from  Bright,  Humphrey  &  Compauy  the  due-bill  given  by  Bateman 
&  Company  to  ine  for  $5,000,  dated  July  15th,  1882,  and  place  the  same  in  the  hands 
of  M.  M.  Parker. 

It  is  signed  D.  G.  Swaim.     There  is  no  date  on  this. 

Mr.  CHAN-DLER.  I  would  like  to  establish  the  date. 

Mr.  CALKINS.  There  is  no  dispute  about  the  date. 

The  WITNESS.  It  was  given  before  my  charges  were  withdrawn. 

Mr.  CHANDLER.  If  Mr.  Calkins  knows  the  date  let  it  go  onto  the  rec- 
ord as  an  agreement. 

Mr.  CALKINS.  I  have  not  the  date  in  my  mind. 

46  The  JUDGE- ADVOCATE.  The  paper  received  by  the  Judge- Ad- 

vocate in  connection  with  that  is  dated. 

The  WITNESS.  This  other  paper  was  given  at  the  same  time,  I  under- 
stand, a  few  minutes  afterwards,  and  is  dated  on  the  17th  of  April,  1884. 

Mr.  CALKINS.  Yes  ;  they  were  all  given  at  the  same  time. 

The  WITNESS.  It  stands,  then,  April  17th. 

Mr.  CALKINS.  Yes;  they  were  all  given  at  the  same  time.  There  is  no 
dispute  about  that. 

The  WITNESS.  I  went  back  to  my  office  and  Mr.  Parker  brought  this 
over  (that  is,  before  we  had  started  to  write  up  a  letter  of  withdrawal)  and 
said,  "Why,  here,  General  Swaim  has  given  me  this.  Now,  there  is  a 
written  guarantee  from  him,  and  I  will  give  you  my  personal  guarantee 
that  this  thing  shall  be  done."  Then  General  Swaim  drew  up  this  agree- 
ment in  pencil  in  his  own  handwriting,  signed  by  himself  and  A.  E.  Bate- 
man as  the  basis  on  which  we  had  agreed  before  about  the  arbitrator,  viz: 

We  agree  to  submit  the  question  of  difference  between  us,  growing  out  of  all  our 
business  transactions,  to  Hon.  Benj.  Butterworth  as  arbitrator,  and  agree  to  abide  by 
his  decision  and  award  in  the  matters;  all  statements  and  evidence  to  be  submitted 
•within  thirty  days  from  this  date  at  such  time  as  the  arbitrator  shall  determine. 

That  is  signed  D.  G.  Swaim,  A.  E.  Bateman. 
Mr.  CALKINS.  What  is  the  date? 

The  WITNESS.  The  17th  of  April,  1884.     As  near  as  I  can  remember 
this  letter  was  given  about  noon  on  April  17th. 
Mr.  CHANDLER.  The  guarantee,  you  mean  ? 
The  WITNESS.  Yes. 
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47  !'•>    Mr.  <  'IIANM.KK  : 

(I   What,  if  anything,  was  said  by  General  Swaim  at  that  date 
about  tlii-  French  dainr.' — A.   Nothing  whatever. 

< ,».  Hid  In-  thru  make  any  claim  to  you  that  there  was  anything  wrong 
or  irregular  about  it? — A.  No,  sir.  Tin-  lirst  intimation  I  had  that  there 
\\:i~  anv  r.-.|...nsihility  in  connection  with  it  attached  to  us  was  niadeyes- 

trnlay. 

Q.' State  what,  if  any,  complaint  was  made  to  you  about  this  copper- 
>t«M'k  trail-action. — A.  He  made  none  whatever.  That  came  up  for  the 
tiiM  time  yesterday. 

Q.  At  the  time  this  promise  was  given  to  return  this  due-bill  to  Mr. 

Parker  Mate  what  specific  complaint  of  any  kind  about  this  account  was 

made  to  you  by  General  Swaim. — A.  There  was  nothing  specified  what- 

.     He  said  he  had  brought  it  to  determine  a  difference  of  a  few  hun- 

divd  dollars  between  us. 

<  J.  Did  he  say  what  that  few  hundred  dollars  related  to  in  any  way  or 
make  any  claim  concerning  it? — A.  No,  sir. 

Q.  Nor  any  specific  complaint  ? — A.  No,  sir. 

Q.  There  is  a  pencil  indorsement  on  this  due-bill ;  do  you  know  about 
that  ? — A.  No,  sir;  it  seems  to  be  interest  figured  on  it. 

Q.  It  is  not  your  figuring? — A.  No,  sir. 

Q.  Nor  by  your  direction? — A.  No,  sir. 

Mr.  CALKINS  (after  examining  the  paper).  The  figures  in  pencil  are  in 
General  Swaim's  handwriting.  It  is  a  memorandum  of  the  interest,  or 
seems  to  be. 

The  Judge- Advocate  read  the  pencil  memoranda  as  follows  : 

5  — 
Interest  to  15  Fob $    475 

5,475  00 

48  Mr.  CHANDLER.  I  do  not  know  that  there  is  any  other  question  I 
care  to  ask  about  this  due-bill.     I  will  now  ask  the  witness  in  regard 

to  the  second  matter,  but  before  doing  that  I  would  like  to  state  to  the  Court 
that  yesterday  I  made  no  offer  of  proof  for  the  reason  that  Mr.  Batemen  felt 
some  delicacy  about  submitting  the  facts  that  would  be  disclosed  on  ac- 
count of  the  effect  that  they  might  possibly  have  upon  other  innocent  peo- 
ple who  have  some  interests  in  these  so-called  fraudulent  pay  vouchers, 
and  because  he  preferred  to  make  that  statement  to  the  Court  privately, 
not  wishing  to  involve  any  persons  in  any  scandal.  Therefore  I  now  make 
application  on  his  behalf  that  that  part  of  this  controversy  be  heard  with 
closed  doors.  Anything  that  relates  to  his  accounts  or  to  the  affairs  be- 
tween General  Swaim  and  Bateman  &  Company  he  is  perfectly  willing  to 
make  public  and  have  the  widest  publicity  given  to.  But  there  are  some 
private  interests  in  connection  with  this  other  matter  which  he  does  not 
wish  to  take  the  responsibility  of  making  public.  If  the  Court  desires  to 
have  the  matter  made  public,  of  course  he  has  no  objection.  But  he  de- 
sires this  request  to  be  made  in  order  to  protect  him  from  any  imputation 
of  having  a  desire  to  give  the  matter  to  the  public. 

Mr.  CALKINS.  May  I  be  permitted  to  suggest  at  this  point  that  I  do 
not  presume  that  Mr.  Chandler  desires  to  have  the  Court  or  persons  pres- 
ent understand  that  any  private  testimony  which  is  taken,  if  the  Court  shall 
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grant  the  request  made,  in  any  way  affects  General  Swaim  ;  in  other  words, 
I  want  it  to  appear  that  the  reason  for  clearing  the  court-room  is  to  pre- 
serve from  publicity  what  is  disconnected  with  this  suit,  or  not  connected 
with  it.     Is  that  the  understanding  ? 
Mr.  CHANDLER.  Yes. 

49  Mr.  CALKINS.  Of  course,  General  Swaim  is  not  anxious,  nor 
does  he  desire,  to  involve  anybody  in  loss  if  the  testimony  which 

is  to  be  adduced  would  have  that  tendency.  His  only  object  is  to  pre- 
serve his  standing,  and  I  desire  to  say  that  in  regard  to  any  matter  affect- 
ing  him  he  has  no  objection  to  its  being  made  public. 

Mr.  CHANDLER.  I  only  make  the  request  so  that  Mr.  Bateman  may 
stand  properly  before  the  Court,  and  before  these  parties  whose  names 
may  possibly  be  used;  that  is  all. 

The  Court  was  closad  for  deliberation,  and  after  some  time  so  spent  was 
reopened,  and  the  decision  of  the  Court  was  announced  as  follows  by  the 
Judge-Advocate : 

The  JUDGE-ADVOCATE.  I  am  directed  to  announce  that  the  Court  has 
decided  to  continue  this  investigation  with  open  doors.  The  Court  di- 
rects me  also  to  advise  the  counsel  on  both  sides  that  it  will  call  or  recall 
witnesses  at  its  discretion,  in  order  to  elicit  all  the  facts  involved  in  this 
case,  and  that  this  action  will  be  taken  without  regard  to  the  ordinary 
course  of  investigation  pursued  by  the  counsel. 

Mr.  CHANDLER.  I  understand  that  Mr.  Calkins  admits  that  these 
statements,  which  Mr.  Bateman  spoke  of  yesterday  as  being  sent,  were  all 
received. 

Mr.  CALKINS.  All  we  have  gotten  1  will  give  over  to  you. 

Mr.- CHANDLER.  With  that  understanding  we  can  send  the  books 
back. 

Mr.  CALKINS.  Everything  in  our  possession  that  he  furnished  us  with 
at  any  time  we  will  show  you  or  the  Court.  Of  course,  I  do  not  make 
the  admission  or  say  that  all  have  been  sent. 

Mr.  CHANDLER.  I  omitted  to  ask  the  witness  one  question.  (To  the 
witness.)  What  did  Mr.  Humphrey  state  to  you  when  he  brought 

50  you  this  clue-bill  ? 

Mr.  CALKINS.  Do  you  mean  to  have  the  witness  give  the  con- 
versation in  extenso  or  the  result  simply  of  the  presentation  of  it  ? 

Mr.  CHANDLER.  The  extent  of  the  claim  that  he  made  on  him.  I 
want  to  show  that  he  claimed  this  entire  $5,000  and  interest  from  Mr. 
Bateman. 

Mr.  CALKINS.  I  have  no  objection  to  the  statement  coming  from  Mr. 
Bateman,  but  so  far  as  it  binds  General  Swaim  I  desire  to  limit  the  testi- 
mony. General  Swaim  is  bound  by  nothing  that  Mr.  Humphrey  said 
unless  he  was  present  and  assented  to  it  or  did  not  deny  it  at  the  time. 
With  that  understanding  I  have  no  objection  to  it. 

Mr.  CHANDLER.  That  would  ordinarily  be  the  rule,  but  in  your  state- 
ment to  the  Court  yesterday,  as  I  recollect,  you  said  that  General  Swaim 
sent  Mr.  Humphrey  with  this  due-bill  to  Mr.  Bateman.  Where  that  is 
the  case,  and  one  person  sends  another  to  a  third  person,  what  was  said  to 
the  third  person  is,  of  course,  equivalent  to  a  conversation  between  the 
original  parties. 

Mr.  CALKINS.  I  will  shorten  this  controversy  by  saying  that  that  will 
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be  inv  < -hi m  in  regard  to  the  testimony.  It  may  go  now,  hut  that,  of 
C..IH-M,  \\ill  Ix- a  matter  oi'di-putc  U-tweeii  us,  a  matter  of  legal  contention 
U-tween  it-,  and  the  Court  will  determine  it  subsequently. 

Tin-  I'i;r.-n>i:vr.  The  quc.-tioii  may  Unanswered. 

The  WITNI.— -.    Mr.  Humphrey  eame  in  me  and  said  (having  this  due- 
bill  in  hi-  hand),  "General  Swaim  said  to  me,'  I-  Bateman  good  for  f  5,000?'* 
"  Whv."  1  -aid,  "ye-. M      Unsaid,  "  Will  you  take  IJateman's  paper 
61          for  >?~>,<MM»  in  part  payment  for  your  house?"     He  says,  "  Yes,  I 
will  take  Bateman's  pa|>er,"  and   he  says,  "I  took  it."     XI) at  is 
the  -uni  and  substance  of  the  conversation,  so  far  as  Humphrey  is  con- 
cerned. 

Mr.  CHANDI.KK.  (To  the  witness.)  In  presenting  that  for  payment  was 
it  presented  for  payment  in  full? 

Mr.  CALKINS.  I  object  to  that.  He  has  already  stated  what  Mr.  Hum- 
phrey said,  and,  of  course,  the  Court  will  say  what  the  presentation  was. 

Mr.  (  'HANDLER.  I  simply  desire  to  know  if  you  deny  that  it  was  pre- 
sented tor  full  payment. 

Mr.  (  'A i, KINS.  The  exact  fact  is,  as  we  understand  it,  as  I  stated  in  my 
opening,  that  at  or  before  the  time  the  note  was  transferred 

The  I'I:I-:-IDKNT.  I  think  you  are  giving  testimony  yourself,  now. 

Mr.  CALKINS.  I  was  only  trying  to  explain  to  counsel  the  difference 
between  his  contention  and  mine.  Our  contention  is  that  the  note  was 
assigned  and  became  the  assignees',  and,  of  course,  Mr.  Humphrey  was  not 
acting  as  our  agent.  I  objected  to  the  question  because  the  witness  had 
stated  exactly  what  he  said,  and  it  was  for  the  Court  then  to  say  what  the 
demand  was.  That  is  the  scope  of  my  objection. 

Mr.  CHANDLER.  The  declaration  Mr.  Calkins  made  yesterday  was 
that  he  would  show  that  he  took  the  note  and  called  at  Bateman  &  Com- 
pany's establishment  and  demanded  payment  of  it.  (To  the  witness.)  I 
desire  to  know  whether  Mr.  Humphrey  did  demand  the  payment  of  this 
note,  the  full  payment. — A.  He  did. 

Mr.  CALKINS.  That  was  answered  before  the  matter  of  the  objec- 
52         tiou  was  settled.     But  I  am  not  here  to  make  any  quibbles  or  any- 
thing of  that  kind,  and  I  will  let  it  stand  just  as  the  answer  is. 

By  Mr.  CHANDLER  : 

Q.  Now,  you  can  state  what  occurred  between  you  and  General  Swaim 
about  these  vouchers.  Go  on  and  give  a  history  of  it  in  your  own  way. 

Mr.  CALKINS.  You  refer  to  the  pay-vouchers? 

Mr.  ('HANDLER.  Yes;  referred  to  in  his  charge — in  his  letter. 

The  WITNESS.  It  is  not  specified  in  the  charge,  but  I  will  state  that  the 
owner  of  the  pay-vouchers  was  Col.  A.  P.  Morrow,  as  has  been  gen- 
erally understood.  I  have  not  the  exact  date  without  looking  at  my 
books,  but  I  can  give  it  if  it  is  necessary.  But  the  first  step  that  was  taken 
wa-,  we  received  at  our  office  from  General  Swaim  a  letter  of  introduction, 
brought,  I  believe,  by  Colonel  Morrow,  who  was  accompanied  by  Mr. 
McKibbin,  of  the  Army;  I  cannot  say  whether  it  was  Mr.  David  Mc- 
Kibbin  or  the  other  one.  At  any  rate,  he  was  accompanied,  I  believe, 
by  Mr.  MeKibbin,  of  the  Army,  and  he  had  a  note  from  General  Swaim 
stating  that  he 

Mr.  CAI.K IN-.  Xo;  do  not  state  what  the  note  said  unless  you  have 
lost  it. 
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The  WITNESS.  We  have  not  got  the  note. 

Mr.  CHANDLER.  What  has  become  of  it  ? 

The  WITNESS.  It  was  just  a  personal  note ;  it  was  laid  on  the  table 
and  destroyed.  It  was  a  note  introducing  Colonel  Morrow  in  the  ordi- 
nary form  of  introduction  common  to  business  men.  He  stated  his  case 
to  us — that  he  wanted  to  borrow  some  money,  and  we  said  we  did  not  care 
to  loan  that  amount  of  money  to  any  one  officer.  It  was  a  new  thing  to 
us,  and  we  had  done  but  little  in  it.  His  application  for  money  was 

53  rejected.     About  half  past  four  that  afternoon  General  Swaim  came 
down  to  the  office  as  usual,  and  after  I  left  the  office  we  took  my 

coupe1  and  rode  up  Fifteenth  street.  General  Swaim  said  to  me,  "  Why 
didn't  you  let  Morrow  have  that  money?"  He  says,  "He  is  a  colonel  on 
General  Sherman's  staff,  and  is  perfectly  good  for  it."  I  do  not  remember 
what  my  reply  was,  but  I  decided  then  to  advance  him  a  moderate 
amount.  He  returned  next  morning  to  the  office  with  his  vouchers  all  fixed 
up  without  my  having  said  anything  further  to  him  about  it,  and  we 
advanced  him  the  sum  of  $1 ,500  on  these  vouchers.  I  think  it  covered 
about  four  months'  pay,  the  immediate  months  right  next  to  the  time  the 
transaction  was  made.  It  was  only  a  few  days  afterwards  that  I  learned 
there  were  other  vouchers  out  of  this  same  officer's.  I  sent  for  Mr. 
Parker  and  I  sent  him  at  once  to  see  General  Swaim  to  see  what  it  meant. 
I  do  not  remember  what  was  said  at  that  time.  Two  or  three  days  after- 
wards General  Swaim  being  in  the  office,  in  a  little  private  office  in  front, 
in  the  bay  window,  something  was  said  about  the  Morrow  case.  "  Well," 
he  says,  "the  old  man  didn't  get  fooled."  He  says,  "I  loaned  him  $100 
or  $125,  whatever  it  was,  but  I  took  a  bill  of  sale  of  his  piano."  I  said — 
and  I  may  have  used  an  adjective,  for  I  was  quite  angry  at  the  time — 
I  said,  "  How  in  the  devil,  or  how  in  hell  did  you  refuse  to  loan  an  officer 
$100  or  $125,  a  brother  officer,  without  taking  a  bill  of  sale  of  his  piano 
for  it,  and  then  send  him  to  me  with  duplicate  vouchers?"  "  Why,"  he 
says,  "  Morrow  told  me  he  was  going  to  use  this  money  to  take  the 
others  up."  I  sent  for  Colonel  Morrow.;  I  wrote  to  Major  or  General 
McKibbin  to  have  him  call  at  my  office.  Colonel  Morrow  came  down. 
He  hung  off  a  day  or  so  before  he  came  down.  I  said  to  him,  "You 
have  perpetrated  a  fraud  on  us ; "  I  said  that  to  Colonel  Morrow. 

54  He  blustered  and  said,  "  How  dare  you  say  that  I  committed  a 
fraud  ?"    I  said,  "  Colonel,  there  is  not  enough  bluster  in  the  District 

to  make  us  believe  that  you  have  not  committed  a  fraud." 

Mr.  CALKINS.  Wait  a  moment.  All  this  testimony,  of  course,  unless 
General  Swaim  was  present,  is  incompetent. 

Mr.  CHANDLER.  I  do  not  insist  upon  its  competency  if  you  object  to 
it,  unless  it  was  afterwards  brought  to  General  Swaim's  notice ;  if  it  was, 
then  it  becomes  competent. 

Mr.  CALKINS.  Then  the  manner  in  which  it  was  brought  to  his  notice 
is  first  the  test. 

Mr.  CHANDLER.  I  am  not  informed  whether  it  was  or  not  brought  to 
his  notice.  I  will  ask  Mr.  Bateman  whether  it  was.  (To  the  witness.) 
Please  state  whether  you  ever  repeated  this  conversation  to  General  Swaim 
that  you  had  with  Colonel  Morrow. 

The  WITNESS.  No;  I  did  not. 
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The  PI:I>II>I:N  r.  I  think,  unless  then-  is  some  objection  made  by  the 
coiin>el,  that  tin-  Court  would  rather  hear  all  of  the  facts  in  the  rase. 

Mr.  C.vr. KIN-.  May  it  plea-e  the  Court,  I  am  only  making  objections 
for  the  pnrpo-e  of  protect in<r  General  Swaim  from  any  bias  which  may  be 
inaile  a'jain-t  him  l>v  repeating  a  conversation  a*  which  he  \va.s  not  present, 
and  1  do  not  ns<>  the  term  offensively  at  all  as  applied  to  the  Court. 

The  I'Ki-sii'i.M.  It  i<  not  claimed  that  he  wa>  present;  we  all  know 
that. 

Mr.  CAI.KINS.  I  do  not  make  use  of  the  term  "bias"  as  regards  the 
Court.  Of  cour.-e,  what  General  Morrow  said  would  not  be  evidence 
unless  General  Swaim  was  present.  But  I  will  withdraw  the  objection  if 
the  Court  desires  it. 

55  The  PRESIDENT.  The  Court  desires  simply  to  hear  all  the  facts 
in  the  case. 

Mr.  CAI.KINS.  We  have  no  objection  to  that.  I  submit  the  matter  to 
the  Court  and  will  do  whatever  the  Court  says. 

The  Court  instructed  the  witness  to  proceed. 

The  WITNKSS.  In  that  conversation  there,  almost  immediately  follow- 
ing my  first  charge  to  Colonel  Morrow  of  fraud,  his  plea  was  that  there 
was  no  fraud.  "  Why,"  he  says,  "  didn't  General  Swaim  tell  you  that  I 
took  him  a  schedule  of  my  debts  showing  my  condition,  and"  he  said 
"  therefore  there  is  no  fraud  perpetrated,  because  you  knew  it,  and  they  will 
be  taken  up  before  they  are  due?"  Colonel  Morrow  said  that  to  me.  He 
afterwards  pleaded  that  perhaps  he  had  gotten  into  this  trouble  by  not  un- 
derstanding finances. 

By  Mr.  CHANDLER  : 

Q.  What  was  the  nature  of  those  vouchers  or  pay-accounts  that  you 
received  ;  were  they  originals,  duplicates,  or  triplicates? — A.  As  near  as 
I  can  understand  there  was  about  nine  thousand  dollars  involved  on  from 
four  to  five  months'  pay-accounts. 

Q.  What  do  you  mean  by  "  involved"?  That  he  had  issued  so  many? — 
A.  That  he  had  issued  from  $7,000  to  $9,000  (I  think  it  was  $9,000)  worth 
of  pay- vouchers  for  about  $1,600  worth  of  pay. 

By  the  PRESIDENT  : 

Q.  Who  told  you  these  things?  Did  you  see  the  vouchers  calling  for 
$9,000,  or  how  came  you  to  know  there  were  so  many  vouchers  issued  ? — 
A.  We  went  around  to  the  different  banks  and  gathered  them  up. 

By  Mr.  CHANDLER  : 

Q.  Did  you  afterwards  make  an  arrangement  about  these  vouchers  in 
concert  with  the  banks  which  held  them? — A.  Yes,  gir. 

Q.  And  in  that  way  you  became  personally  aware  of  the  num- 

56  ber  that  were  out,  did  you? — A.  Yes,  sir. 

Q.  How  many  of  those  did  you  yourself,  or  Bateman  &  Co., 
hold  ?— A.  To  the  amount  of  $1,500. 

By  the  COURT: 

Q.  Pay-accounts  for  how  many  months? — A.  I  think  it  was  four  months, 
and  some  for  commutation  of  quarters.  There  might  have  been  pay- 
accounts  for  three  months,  and  four  or  five  months  for  commutation  of 
quarters.  I  could  give  the  details  by  referring  to  our  books. 
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By  Mr.  CHANDLER  : 

Q.  What  was  the  character  of  those  which  your  firm  held? — A.  They 
were  the  last  given. 

Q.  Were  they  duplicates  or  triplicates  ? — A.  There  were  four  of  a 
number  out  in  some  cases.  I  got  the  last  ones. 

Q.  Did  you  have  any  subsequent  conversation  with  General  Swaim 
about  these  matters  ? — A.  I  think  that  about  ends  the  conversation  at 
that  time  in  regard  to  pay-vouchers.  First,  General  Swaim's  admission  to 
me  that  Colonel  Morrow  had  promised  to  use  this  money  to  take  the  other 
vouchers  up 

Mr.  CALKINS.  I  do  not  like  the  statement  of  it  in  that  way.  (To  the 
witness.)  These  facts  you  have  testified  to  as  they  occurred,  and  the 
Court  can  draw  its  own  conclusion. 

By  Mr.  CHANDLER.  I  ask  you  now  whether  General  Swaim  came  to 
you  at  any  subsequent  period  and  you  had  any  talk  with  regard^to  these 
vouchers — with  regard  to  any  debt  which  he  owed  General  Swaim 

Mr.  CALKINS.  Before  that  question  is  put  I  would  like  to  say  a  word 
to  the  counsel. 

(After  a  short  consultation  between  Mr.  Calkins  and  Mr.  Chandler, 
Mr.  Chandler  said  :) 

Mr.  CHANDLER.  This  paper  which  I   have    here   presents  a 

57  feature  of  this  case  which  does  not  appear  in  the  general  terms  of 
the  letter.     I  have  made  it  more  specific  to  gratify  the  demand  of 

Mr.  Calkins,  and  will  now  read  it  if  the  Court  will  permit  me. 

The  PRESIDENT.  What  is  the  paper? 

Mr.  CHANDLER.  It  is  a  response  to  the  order  made  by  the  Court  yes- 
terday that  if  we  had  additional  charges  we  should  file  them.  I  consulted 
with  the  Judge- Advocate  about  it  and  have  drawn  up  this  paper,  which  I 
have  submitted  to  him,  and  Mr.  Calkins  now  demands  that  I  present  it 
in  this  form  that  it  may  be  a  basis  for  the  question  I  am  about  to  ask. 

Mr.  Chandler  then  read  the  paper  as  follows  : 

After  the  bankers  here,  among  them  Bateman  &  Company,  became  involved  with 
Mr.  Morrow's  vouchers,  and  had  made  the  best  arrangement  they  could  for  their  pro- 
tection, all  of  which  was  known  to  Gen.  D.  G.  Swaim,  he,  Swaim,  claimed  there  was 
a  small  amount  of  about  $1GO  due  him  from  Morrow,  and  so  claiming,  came  to  A.  E. 
Bateman  and  demanded  that  he,  Bateman,  and  the  other  bankers  involved  as  afore- 
said, pay  to  him,  Ssvaim,  the  amount  of  Morrow's  indebtedness  to  Swaim,  and  then 
and  there  said  that  if  eaid  Bateman  and  said  bankers  did  not  contribute  enough 
to  pay  him,  Swaim,  Morrow's  indebtedness  to  Swaim,  he  would  so  squeeze  Morrow  at 
the  War  Department  that  none  of  said  bankers  would  get  their  money  from  Morrow 
on  said  vouchers. 

(Original  attached  as  Appendix  F.) 

The  PRESIDENT.  Is  that  put  in  as  a  charge  under  the  last  paragraph 
of  the  letter  ? 

Mr.  CHANDLER.  It  is. 

The  JUDGE  ADVOCATE.  I  have  to  announce  to  the  Court  that  I  may 

find  it  necessary  at  a  later  stage  of  this  proceeding  to  ask  for  still  further 

specifications  under  the  last  paragraph  of  that  letter.     This  does 

58  not  embrace  all  that  I  had  reason  to  believe  would  be  offered.     It 
is  a  matter  for  the  Court  to  determine  at  any  time  that  they  see  fit. 

The  WITNESS.  One  morning,  I  think  it  was  six  or  eight  mouths  ago, 
though  I  have  no  exact  data  for  it,  I  was  sitting  in  Mr.  M.  M.  Parker's 
office  (he  is  a  real-estate  agent  in  this  city)  when  General  Swairn  came  in 
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and  we  got  talking  about  things  in  general,  Mr.  Parker  being  present, 
jiinl,  I  think,  his  otlice-boy.  or  clerk,  an<l  some  others.  General  Swaim 
.-aid  to  in--.  "  Now.  P.ateman,  if  Cooke  and  the  n-t  of  you  don't  chip  in 
and  let  tin-  out  of  this  Morrow  matter,  I  will  squeeze  him  at  the  War  De- 
partment so  that  you  won't  any  of  you  get  your  money." 

P.y  Mr.  CilAM'l.lli:  : 

o.  After  that  ooOQRBDoe did  yoa  meet  General  Swaim  again  and  call 
his  attention  to  the  fact  that  he  had  made  this  statement  to  you? — A.  Yes, 
sir;  inside  of  two  week.-. 

IJ.  State  to  the  Court  what  he  said  in  reply  to  it. — A.  In  one  of  our 
discussions  in  the  rear  of  Mr.  Parker's  office  I  referred  to  these  matters  as 
havinir  been  s"'(l  by  General  Swaim,  and  he  said,  "Yes;  I  said  it;  it  was 
just  a-  much  of  a  fraud  " — I  cannot  remember  his  exact  words — "  perpe- 
trated on  me  to  owe  that  money  as  it  was  to  owe  money  on  the  vouch- 
er-." That  was  the  general  conversation,  and  that  was  within  two  weeks, 
in  Mr.  Parker's  office,  here.  It  was  when  we  were  discussing  these  differ- 
ences between  us. 

By  the  COURT  : 

Q.  Was  it  after  you  wrote  to  the  Secretary  of  War  ? — A.  I  do  not  re- 
member whether  it  was  after  the  letter  was  written  or  the  day  the  letter 
was  written.     It  was  while  this  somewhat  heated  discussion  was  going  on 
between  us. 

59  By  Mr.  CHANDLER: 

Q.  Going  back  to  ask  you  one  other  question.  The  guarantee  to 
surrender  the  due-bill  was  dated  April  17th,  1884.  Have  you  seen  Gen- 
eral Swaim's  letter  to  the  Secretary  of  War  ? — A.  Yes,  sir. 

Q.  Do  you  recollect  the  date  of  that? — A.  The  18th  instant. 

Q.  I  wish  to  call  your  attention  to  an  expression  or  two  in  this  letter 
and  ask  you  about  it. 

Mr.  CALKINS.  I  do  not  understand  what  letter  you  are  referring  to. 

Mr.  CHANDLER.  I  am  referring  to  General  Swaim's  indorsement  to  the 
Secretary  of  Wrar.  That  letter  contains  this  expression  :  "  The  note  or 
due-bill,  as  it  is  incorrectly  termed,  is  now  in  the  possession  of  Bright  & 
Humphrey,  endorsees  thereof."  I  will  ask  you  to  state  whether,  at  the 
time  the  statement  was  made  in  that  letter,  the  due-bill  had  been  surren- 
dered.— A.  There  had  been  a  guarantee  signed  by  General  Swaim  on  the 
1 7th  to  return  it,  and  to  the  best  of  my  knowledge  and  belief  the  due- 
bill  was  surrendered  before  noon  on  the  18th  instant. 

Mr.  CALKINS.  Surrendered  to  whom? 

The  WITNESS.  To  Mr.  M.  M.  Parker. 

The  PRESIDENT.  Do  you  know  of  your  own  knowledge  that  it  was  sur- 
rendered at  all  on  the  18th? 

The  WITNESS.  If  I  can  state  to  the  Court  how  I  know  it 

Mr.  CIIANDLKI:.  Personally,  if  you  did  not  see  it  surrendered,  you  do 
not  know. 

The  WITNKSS.  Xo  ;  I  did  not  see  it  surrendered. 

Mr.  CHANDLER.  You  did  not  see  it  in  the  possession  of  Mr.  Parker? 

The  WITNESS.  Xo,  sir. 
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60  Mr.  CHANDLER.  That,  I  think,  we  will  show  by  other  testi- 

mony. 

Mr.  CALKINS.  There  is  no  question  about  that.  It  was  in  the  hands 
of  Mr.  Parker,  in  accordance  with  the  arbitration  which,  taken  together, 
explains  the  whole  transaction,  according  to  our  understanding  of  it. 

Mr.  CHANDLER.  There  is  one  other  question  I  wish  to  ask.  (To  the 
witness.)  What  was  the  understanding  between  you  and  General  Swaim  at 
the  time  this  guarantee  was  written  with  reference  to  the  absolute  unquali- 
fied surrender  of  that  due-bill  ? 

A.  General  Swaim's  assurance  to  me  was  that  he  simply  brought  suit 
on  the  due-bill  to  determine  a  difference  of  a  few  hundred  dollars  be- 
tween us,  and  that  when  we  agreed  to  arbitrate  that  difference  that  the  due- 
bill  was  to  be  surrendered  to  us,  as  there  could  be  no  further  claim  on 
that,  as  that  difference  was  submitted  to  the  arbitration  of  Mr.  Butter- 
worth. 

Q.  Was  it  the  understanding  that  the  due-bill  should  be  arbitrated,  or 
any  difference  which  he  might  have? 

Mr.  CALKINS.  I  object.  What  was  said  will  determine  what  the  pur- 
pose of  the  parties  was,  not  what  the  witness's  understanding  was.  The 
rule  of  law  on  that  point  is  well  settled,  and  of  course  in  a  court  there 
would  be  no  question  about  it. 

Mr.  CHANDLER.  If  there  is  objection  I  will  withdraw  it.  That  is  all ; 
take  the  witness. 

Without  proceeding  with  the  cross-examination  of  the  witness,  the  Court 
then,  at  1.30  p.  m.,  adjourned  to  meet  again  to-morrow,  May  8,  1884,  at 
10.30  a.  m. 

ROBERT  N.  SCOTT, 
Maj.,  Third  U.  S.  Art'y,  Judge-Advocate  and  Recorder. 


61  FOURTH  DAY. 

ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 
Washington,  D.  <?.,  Thursday,  May  8, 1884—10.30  a.  m. 
The  Court  met  pursuant  to  adjournment. 

Present:  Maj.  Gen.  John  Pope,  U.  S.  Army;  Brig.  Gen.  Christopher 
C.  Augur,  U.  S.  Army ;  Brig.  Gen.  Delos  B.  Sacket,  Inspector-General 
U.  S.  Army;  Maj.  Robert  N.  Scott, Third  Artillery,  Judge- Advocate  and 
Recorder  of  the  Court. 

Brig.  Gen.  David  G.  Swaim,  Judge- Advocate-General  U.  S.  Army, 
accompanied  by  his  counsel,  Messrs.  Calkins  and  Johnston,  and  Mr.  A.  E. 
Bateman,  the  accuser,  accompanied  by  his  counsel,  Mr.  Chandler,  were  also 
present. 

The  proceedings  of  the  last  session  were  read  and  approved;  after  which 
•Mr.  Calkins  said : 

Mr.  C.\  I,K  i  NS.  If  the  Court  please,  I  think  I  can  shorten  this  examination 

somewhat  if  I  am  allowed  to  ask  Mr.  Chandler  to  make  a  professional 

statement  to  the  Court  as  to  what  the  law  is  in  reference  to  the  defense  that 

Bateman  &  Company  would  have  against  this  note  or  due-bill  in  the  hands 
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of  Bright,  Humphrey  &  Company.  May  I  have  permission  to  ask  Mr- 
( 'handler  to  make  that  -tiitcmcnt  to  the  Court,  as  we  do  not  differ  on  that 
quest  ion? 

The  PRESIDENT.  I  think  there  is  no  objection. 

Mr.  CHANDLER.  Mr.  Calkins  has  asked  me  to  state  to  the  Court,  what 
I  would  very  frankly  >tate  in  mv  argument,  that  Mr.  Batemau  was  not 
deprived  of  any  defense  that  he  had  on' this  due-bill  by  reason  of  its  as- 
signment to  Bright  &  Humphrey ;  that  I  had  always  advised  Mr.  Bate- 
man. 

62  Mr.  CALKINS.  You  mean  as  against  General  Swaim? 

Mr.  CHANDLER.  As  against  the  due-bill  in  any  one's  hands.  I 
claim  it  was  never  negotiable,  but  was  merely  a  memoranda  of  settlement 
between  the  parties,  and  was  not  assignable;  so  that  in  any  assignment  of 
it  Mr.  Bateman's  defense  to  it  was  not  affected  in  any  way.  In  making 
this  statement  I  do  not  concede  that  General  Swaim  entertained  that  opinion 
when  he  did  transfer  it. 

Mr.  CALKINS.  I  do  not  ask  you  to  do  that;  that  is  a  matter  of  proof. 

The  accusing  witness,  Mr.  A.  E.  BATEMAN,  was  then  cross-examined  by 
Mr.  Calkins  as  follows  : 

By  Mr.  CALKINS  : 

Question.  You  may  look  on  the  paper  I  now  hand  you  and  state  to  the 
Court  whether  that  was  a  check  delivered  by  General  Swaim  to  you  on 
deposit  account. — Answer.  No,  sir. 

Q.  \Vhat  was  that  delivered  for? — A.  It  was  delivered  to  the  bank  to* 
take  up  a  thousand  shares  of  Ivanhoe  bought  by  Mr.  O.  L.  Judd  at  the 
White  House.  It  had  no  reference  to  his  account  at  all. 

Q.  Did  that  check  ever  appear  in  that  accounts  a  credit  or  debit  to 
him — a  credit  when  deposited,  a  debit  when  it  was  paid  out? — A.  Never* 

Mr.  CALKINS.  You  may  read  that  to  the  Court. 

The  witness  read  as  follows : 

Pay  to  Bateman  &  Co.,  or  order,  §850. 

D.  G.  SWAIM. 

Mr.  CALKINS.  I  put  that  in  evidence. 

By  Mr.  CALKINS  : 

Q,.  You  may  look  upon  the  paper  which  I  now  hand  you,  of  date  January 
24,  1882,  and  state  what  it  is. — A.  It  is  $1,000  deposited  as  margin  on 

two  hundred  shares  of  Reading, 

63  Q.  Did  that  appear  in  that  account  as  a  credit  to  General  Swaira 
in  your  transactions  ? — A.  Yes,  sir. 

Mr.  CALKINS.  I  also  offer  that  in  evidence. 

By  Mr.  CALKINS  : 

Q.  You  may  look  upon  the  paper  I  now  hand  you,  of  date  March  llth, 
1882,  and  state  to  the  Court  what  it  is. — A.  It  is  a  check  for  $500,  which 
went  to  his  credit  as  a  margin  on  some  stock,  I  forget  what  it  was.  There 
wa-  another  §1,000  deposited  the  same  day. 

Q.  Did  that  go  to  his  credit  in  your  transactions? — A.  Yes,  sir. 

<  I.  You  may  look  upon  the  paper  which  I  now  hand  you,  dated  March 
llth,  1882,  and  state  to  the  Court  what  that  is. — A.  That  is  a  check  for 
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$1,000,  given  March  llth.  That  was  given  as  a  margin  on  one  hundred 
shares  of  Omaha  preferred,  bought  at  98J. 

Q.  Did  that  appear  in  your  accounts? — A.  Yes,  sir;  to  his  credit. 

Q.  You  may  look  at  the  paper  which  I  now  show  you,  of  date  Majr 
llth,  1882,  and  tell  the  Court  what  that  is. — A.  That  is  a  check  for 
$1,000. 

Q.  Please  state  whether  it  was  given  by  General  Swaim  to  you  and  on 
what  account. — A.  It  was  given  to  General  Swaim  by  us  and  passed  to  the 
credit  of  George  D'Autry  to  pay  for  a  French  claim. 

Q.  State  whether  that  went  into  your  account  or  appears  at  all  on 
your  books. — A.  It  went  first  to  the  suspense-account  and  then  afterwards 
to  D'Autry. 

Mr.  CALKINS.  I  desire  the  last  check  referred  to  should  be  read  at  this 
point,  so  that  it  may  go  into  the  record. 

The  Judge-Advocate  read  as  follows  : 

64  No.  3. 

MAY  HTH,  1882. 

MORTON,  BLISS  &  Co.,  Bankers,  New  York: 
Pay  to  the  order  of  Bateman  &  Co.,  one  thousand  dollars. 
$1,000. 

D.  G.  SWAIM,- 
(Endorsed:) 
Pay  to  the  order  of  Nichol,  Hatch  &  Co. 

BATEMAN  &  CO: 
For  deposit  to  the  credit  of  the  Bank  of  New  York. 

By  Mr.  CALKINS  : 

Q.  Before  July  1st,  1882,  there  had  been  a  good  many  stock  transactions 
between  you  and  General  Swaim,  had  there  not  ? — A.  Yes,  sir. 

Q.  The  amounts  of  money  which  these  checks  represent,  except  those 
that  you  have  specially  excepted  from  your  statement,  went  into  your  con- 
cern as  part  of  those  stock  transactions;  is  that  correct? — A.  As  margin; 
yes,  sir. 

Q.  I  believe  you  stated  in  your  testimony-in-chief  that  on  the  first  of 
July  there  was  a  debit  against  General  Swaim  of  $307  ? — A.  Yes,  sir. 

Q.  On  the  15th  of  July,  which  was  the  middle  of  the  month,  had  that 
debit  been  increased  or  decreased  ? — A.  Increased  $200. 

Q.  On  what  account? — A.  General  Swaim  was  "short"  of  one  hun- 
dred shares  of  New  York  Central.  New  York  Central  in  the  mean  time 
had  declared  a  dividend.  In  this  case  General  Swaim  sold  the  stock  that 
belonged  to  somebody  else,  as  we  say,  when  they  go  short  of  stocks.  So 
that  when  a  dividend  was  declared  it  was  to  be  deducted  from  the  price  of 
stock  of  the  person  who  was  short  of  it,  This  dividend  was  paid  after 
July  1st.  We  were  required  to  pay  out  $200  to  the  owner  of  the  stock, 
which  stood  as  a  debit,  then,  against  General  Swaim. 

65  Q.  That  was  on  what  date? — A.  That  was  about  the  14th  or 
15th  of  July;  the  middle  of  July,  or  about  that  time. 

Q.  So  that  when  the  memorandum,  as  you  call  it,  the  note  or  due-bill 
was  given,  General  Swaim  was  actually  indebted  to  you  $500  ? — A.  $507 
and  some  odd  cents. 

Q.  You  stated  yesterday,  as  I  recollect,  that  some  time  subsequent  to 
July  loth  it  was  ascertained  that  $700  was  the  amount  of  profits  th 
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Brown  was  entitled  to.  which  was  unadjusted  at  the  time  this  due-bill  was 
given  ;  is  that  correct  ? — A.  Yes,  sir. 

Q.  When  was  that  paid.  Do  you  miu-mluT? — A.  It  was  passed  to  his 
credit  August  7th,  18M2.  I  think  it  \\.i~  |>:i--«-d  to  his  credit  as  soon  as 
determined. 

Q.  Did  you  at  that  time  give  General  Swaim  credit  for  any  part  of  that 
$700?—  A.  No,  sir. 

Q.  Did  you  ever  give  him  credit  for  any  part  of  it? — A.  No,  sir. 

Q.  Did  Mr.  J.Stanley  Brown,  to  your  knowledge,  pay  him?— A.  No, 
sir. 

Q.  I  will  ask  you  now  to  state  where  that  note  was  written — at  what 
place. — A.  It  was  written  in  the  room  below  here,  as  near  as  I  can  re- 
member. 

Q.  Are  you  quite  certain  of  that? — A.  My  desk  was  standing  over  in 
the  corner  of  the  room,  which,  I  think,  is  under  this  room,  and  General 
Swaim  called  me  over  and  spoke  about  this  due-bill  and  either  tore  it  off, 
or  had  torn  it  off,  I  do  not  remember  just  which,  and  asked  me  to  sign  it. 

Q.  May  I  refresh  your  recollection?  Was  that  due-bill  signed  in  Gen- 
eral Swaim's  office  that  afternoon  written  at  his  desk  ? — A.  N«>. 

66  sir;  it  was  signed  in  my  office  in  this   building.     At  that  time  I 
was  here. 

Q.  State  now  to  the  Court  who  wrote  on  the  lower  part  of  that  note  the 
words  "  Ten  per  cent,  and  interest  six  per  cent.  " — A.  I  wrote  it. 

Q.  What  had  you  to  do  with  a  settlement  of  the  account  between  Mr. 
Brown  and  General  Swaim? — A.  Nothing;  except  General  Swaim  said 
there  was  something  more  coming  to  him  on  account  of  this  money. 

Q.  But  what  had  you  to  do  with  that? — A.  Mr.  Brown  was  to  place 
it  to  his  credit.  At  this  time  Mr.  Brown  had  not  passed  this  money  to 
his  credit. 

Q.  To  whose  credit  ? — A.  To  General  Swaim's  credit. 

Q.  What  money?— A.  This  $5,000. 

'Q.  Did  you  give  a  due-bill  before  the  money  was  passed  to  General 
Swaim's  credit  by  Mr.  Brown  ? — A.  Yes,  sir. 

Q.  Did  you  ever  give  any  of  the  other  customers  of  yours  a  due-bill 
for  deposits? — A.  No,  sir. 

Q,.  This,  then,  was  an  unusual  transaction  in  your  business  with  your 
customer;  not  a  usual,  but  an  unusual  transaction? — A.  Yes,  sir;  and  I 
would  like  to  state  right  here  why.  General  Swaim  said,  or  rather,  Mr. 
Brown  had  told  me  before  this,  that  he  had  instructions  to  deposit  this 
money  to  the  credit  of  General  Swaim.  Afterwards  General  Swaim  said 
to  me,  "  I  have  got  some  collaterals  of  Brown's,  and  his  note  that  I  want 
to  surrender,  but  I  want  to  know  where  the  money  is  first."  Mr.  Brown 
at  that  time  was  a  partner  in  the  concern,  and  had  told  me  that  he  stood 
ready  at  any  moment  to  pass  this  to  General  Swaim's  credit. 

Q.  And  so  you  execute  1  tins  due-bill  or  note  to  General  Swaim  be- 
fore Mr.  Brown  had  passed  the  money  to  General  Swaim's 

67  credit? — A.   Before  it  had  actually  gone  on  the  books  ;  yes.  sir. 

<J.  Was  the  money  in  the  concern  and  under  your  control  before 
you  gave  this  note  to  General  Swaim? — A.  As  a  partner  in  the  firm; 
yes. 

Q.  If  Mr.  Brown  had  desired  to  draw  the  money  out  after  the  signing 
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of  this  due-bill,  had  you  such  control  of  it  that  you  could  have  prevented 
it? 

Mr.  CHANDLER.  I  object  to  that.  It  would  be  a  matter  of  law  whether 
he  had  or  not.  He  was  a  partner  in  the  concern. 

Mr.  CALKINS.  I  will  withdraw  it,  although  it  is  a  point  I  think  I  am 
entitled  to. 

The  WITNESS.  I  will  state  that  I  may  have  depended  some  on  some- 
body's honor  in  this  case. 

Mr.  CALKINS.  That  is  what  I  wanted  exactly. 

By  Mr.  CALKINS: 

Q.  Now,  is  it  not  a  fact  that  General  Swaim  desired  to  leave  this  $5,000 
with  your  firm  when  Mr.  Brown  went  out  as  an  investment,  and  you  and 
he  agreed  to  that  fact,  and  then  you  executed  this  note? — A.  No,  sir. 

Q.  Is  it  not  a  fact  that  General  Swaim  said  he  thought  he  ought  to 
have  more  than  six  per  cent.,  and  you  told  him  that  you  would  adjust  the 
difference  between  ten  and  six  per  cent,  upon  this  note? — A.  No,  sir. 

Q.  And  the  only  reason  why  that  memorandum  was  put  there  by  you 
was  because  there  was  no  settlement  between  Mr.  Brown  and  him,  and  you 
were  not  concerned  about  it  at  all,  and  Brown  had  no  concern  about  this 
note? — A.  That  was  put  on  there  at  General  Swaim's  suggestion. 

Q.  I  do  not  think  you  understand  my  question.  Mr.  Brown  had  no 
concern  with  this  note? — A.  No,  sir. 

68  Q.  It   was  purely  Batemen   &  Company,  a  firm  which  Mr. 
Brown  did  not  then  belong  to? — A.  He  did  belong  to  it. 

Q.  When  this  note  was  given  ? — A.  Yes,  sir. 

Q.  Was  it  your  intention  to  hold  Mr.  Brown  responsible  on  that  note 
as  Bateman  &,  Company,  when  you  signed  it? — A.  He  would  have  been; 
yes,  sir. 

Q.  Was  that  yonr  intention  at  the  time? — A.  Mr.  Brown  was  about  with- 
drawing from  the  firm,  and  I  do  not  think  he  was  taken  into  considera- 
tion in  it  at  all,  but  as  a  matter  of  fact,  he  would  have  been. 

Q.  I  do  not  ask  as  a  matter  of  fact ;  I  ask  if  it  was  your  intention  to 
hold  Mr.  Brown  responsible  on  that  note  ? 

Mr.  CHANDLER.  He  has  already  answered  that  by  saying  that  he  did 
not  consider  whether  he  wras  or  not. 

Mr.  CALKINS.  I  did  not  so  understand  it ;  if  that  is  his  answer,  all  right ; 
what  I  am  getting  at  is  why  he  should  put  a  memorandum  on  the  bottom 
of  a  note  that  did  not  concern  Mr.  Brown  or  concern  himself  at  all,  of  a 
settlement  which  was  to  take  place  between  General  Swaim  and  Mr.  Brown. 

The  WITNESS.  It  was  simply  because  this  money  here  was  to  be  depos- 
ited by  Mr.  Brown  for  General  Swaim's  credit,  and  General  Swaim  said 
there  was  a  little  more  coming  to  him.  This  was  to  be  a  memorandum  that 
stood  between  the  surrender  of  Mr.  Brown's  note  by  General  Swaim,  and 
the  deposit  of  this  money  to  General  Swaim's  credit  on  our  books. 

Q.  But  you  say  that  you  did  not  give  General  Swaim  credit  for  the  $70 
when  it  was  ascertained  that  §700  was  due? — A.  Mr.  Brown  will  explain 
that;  I  leave  that  entirely  to  Mr.  Brown  to  explain. 

Q.  You  do  not  care  to  make  any  statement  about  it? — A.  I  will 

69  state  what  the  fact  is  as  I  understand  it  from  Mr.  Brown,  or  you 
can  bring  it  out  in  Mr.  Brown's  testimony. 
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Q.  I  ask  you  whether  you  did  as  a  matter  of  fact  give  credit  to 
General  Suai'm,  when  the  M-ttlnnrnt  wa-  adju>t«-d  V — A.  N«>;  because  the 
money  ha<l  not  been  paid  in  by  General  Swaim,  and  lie  waived  it,.so  Gen- 
eral s\vaim  inform  ra  him. 

Q.  You  furnished  General  Swaini  statements  of  account  from  time  to 
time,  did  you  ? — A.  V«  •-.  -ir. 

<J.  I>id  you  furnisli  General  Swaini  monthly  statements  of  your  ac- 
count-?— A.  I  think  monthly  statements  were  furnished  him  up  to  the 
tiiM  of  .Inly. 

<J.   Do  you  know  about  it? — A.  I  can  refer  to  my  letter-book. 

<^.  Will  that  tell  whether  they  were  furnished  to  General  Swaini? — A. 
Yes. 

Q.  Very  well ;  please  refer  to  it. — A.  (Referring  to  the  letter-book.) 
The  first  statement  that  appears  in  this  book  is  March  1st,  1882. 

Q.  Is  that  what  you  referred  to  (handing  a  paper  to  the  witness)? — A. 
No,  sir;  this  is  April  1st.  This  is  from  March  1st;  it  shows  the  balance 
on  March  1st.  That  is  carried  off  from  the  next  statement. 

Q.  Did  you  furnish  General  Swaim  a  statement. before  this  one? — A. 
Yes,  sir ;  on  March  1st. 

Q.  Were  you  present  when  any  statement  was  furnished  htm  ? — A.  No, 
sir ;  not  that  I  know  of.  It  might  have  been  mailed  to  him  or  handed  to 
him  in  the  office. 

Q.  When  was  the  next  one  furnished  him  ? — A.  (Referring  to  letter- 
book.)  April  1st. 

Q.  Is  this  the  one,  then,  you  refer  to  now  (handing  another  paper 
70         to  the  witness)  ? — A.  Yes,  it  seems  to  be  a  copy  of  it ;  it  seems  to 
compare  with  this   book;  that  statement  will  show  his  standing 
on  the  first  day  of  March. 

Q.  Now,  I  call  your  attention  to  the  first  item  under  the  head  of  March 
1st,  1882,  in  which  these  words  appear :  "To  balance,  200.  100  in  pencil 
above.  Reading.  Inclosed  in  brackets,  '  long.'  Amount,  5,470.  Days, 
thirty-one.  Interest  28.26."  What  does  that  item  refer  to?— A.  That 
item  shows  that  he  was  debited  5,470  dollars,  and  that  we  held  for  him 
two  hundred  shares  of  Reading. 

Q.  The  total  amount  of  the  stock,  as  it  sold  in  the  market,  is  charged  to 
him  here,  is  it? — A.  The  full  amount  that  we  paid  for  it  in  the  market  is 
charged. 

Q.  Does  that  represent  the  selling  value  of  the  whole  stock  or  simply 
a  margin,  that  5,470? — A.  I  will  give  an  illustration 

Q.  But  I  want  the  fact — what  that  represents. — A.  It  represents  his 
balance,  that  he  owes  us.  The  market  value  of  that  stock  at  that  time 
was  alwut  sixty,  perhaps. 

Q.  But  you  do  not  understand  me.  I  will  ask  this  question  :  When 
you  purchase  stocks  "  long"  for  a  customer,  is  the  amount  which  the  stock 
is  \vorth  in  the  market,  the  total  amount,  charged  up  against  the  customer,' 
or  simply  the  amount  that  you  advance  as  margin  ? — A.  It  is  the  amount 
after  paying  for  the  stock  in  full.  It  is  the  amount  the  customer  still  has 
there. 

Q.  Therefore,  if  you  bought  two  hundred  Reading,  and  paid  the  full 
value  of  it,  you  charged  your  customer  the  full  value? — A.  Yes,  sir  ;  the 
full  value  and  commissions. 
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Q.  As  matter  of  fact,  did  you  pay  for  the  Reading  the  full  value  in 
the  market,  or  did  you  pay  a  margin  ? — A.  The  full  price  absolutely. 

Q.  Now,  I  call  your  attention  to  the  last  item  in  this  account, 

71  which  seems  to  be  the  balance:  "Reading;  to  balance.     100  Cen- 
tral Pacific,  100  New  York  Central,  '  long/  $20,434.57."    What 

<Ioes  that  mean? — A.  It  means  that  he  owed  us  $20,434.57,  and  we  held 
for  him  100  shares  of  Central  Pacific  and  100  shares  of  New  York  Cen- 
tral. 

Q.  That  was  bought  during  the  month,  was  that  it? — A.  It  was  bought 
on  the  1 7th  of  March,  the  New  York  Central  was ;  no,  the  Central  Pacific 
was  bought  March  1 7th,  and  the  New  York  Central  on  the  27th. 

Q.  This  stock  had  not  been  sold  at  the  end  of  the  month? — A.  No, 
:sir. 

Q.  It  was  carried  down  against  General  Swaim,  and  you  held  the 
stock  ? — A.  Yes,  sir ;  we  held  the  stock. 

Q.  That  shows  a  balance  of  what  would  have  been  due  from  General 
.Swaim  if  the  stock  had  gone  down  so  that  it  was  not  worth  anything  ;  is 
that  it  ? — A.  Yes,  sir. 

Q.  But  the  stock  presumably  in  your  operations  will  not  vary  but  a  few 
"  points,"  as  you  call  it,  I  believe.  Hence  when  you  held  the  stock  and 
it  was  sold  it  might  change  the  balance  to  a  credit  if  it  went  up  ? — A. 
Yes,  sir;  if  it  went  up. 

Q.  Please  state  to  the  Court  the  next  time  you  furnished  General  Swaim 
a  balance-sheet. — A.  I  was  going  to  say  that  I  do  not  think  Mr.  Calkins 
•or  the  Court  really  understand  what  these  balances  here  mean. 

Mr.  CALKINS.  Did  I  understand  you  to  say  that  you  did  not  sell  stock 
"short"  for  people? — A.  No,  sir. 

By  Mr.  CALKINS: 

Q,.  You  may  state  now  when  the  next  balance-sheet  was  given  to  Gen- 
eral Swaim. — A.  (Referring  to  a  letter-book.)  May  1st. 

72  •          Q.  Were  you  present  when  that  was  delivered  ? — A.  No,  sir. 

Q.  Do  you  know  it  was  delivered  ? — A.  Personally,  no. 

Q.  What  is  the  next  one? — A.  (Referring  to  letter-book.)  June  1st, 
1882. 

Q.  Do  you  know  whether  that  was  delivered  ? — A.  I  know  that  was 
•delivered. 

Q.  You  were  present  when  it  was  delivered  ? — A.  No,  sir ;  but  General 
Swaim  brought  it  back  to  the  office  afterwards  to  get  me  to  figure  out  or 
see  what  the  balance  was. 

Q.  Have  you  got  that  statement  now ;  do  you  know  what  became  of 
it  ?— A.  No,  sir.  This  says,  "  Short,"  $1 7,382.1 8 ;  100  Northern  Pacific ; 
100  New  York  Central.  He  came  down  and  said  he  could  not  under- 
stand why  he  should  be  "  short  "  so  much,  and  asked  me  to  balance  the 
account;  and  I  think  if  he  has  got  the  account  he  will  find  my  lead-pencil 
memoranda  on  it,  as  I  simply  took  the  prices  of  stocks  at  that  time  and 
showed  the  true  balance,  which  was  about  $150  to  his  credit. 

Q.  Turn  to  the  next  balance  now. — A.  (Referring  to  letter-book.)  Here 
it  is  ;  July  1st. 

Q.  Were  you  present  when  that  was  delivered  to  him? — A.  No,  sir. 

Q,.  Do  you  know  whether  he  got  it  personally? — A.  It  was  made  out 
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by  Mr.  Brown  under  my  orders,  ami  M  r.  Brown  will  inform  you,  no  doubtr 
when  he  comes  on  the  stand,  that  it  was  delivered. 

(>.  That  iak«-  us  up  to  what  time? — A.  To  July  1st. 

Q.  Was  there  any  other  way  in  which  you  notified  your  customers  of 
purchases  besides  these  balance-sheets? — A.  Yes,  sir. 

Q.  What  was  your  custom  in  notifying  them  in  other  ways;  what  is 
the  way  in  which  you  did  it? — A.  To  make  out  a  written  statement, copy 
it  in  the  letter-book,  and  send  it  to  him. 

73  Q.  Is  that  always  done  by  you? — A.  Yes. 

Q.  Look  at  these,  please,  and  state  whether  they  are  statements 
you  furnished  ( ieneral  Swaim  of  purchases,  except  that  there  are  some 
little  memoranda  attached  to  some  of  them  where  there  are  two  lines  of 
stock  on  the  same  paper. — A.  I  should  have  to  go  all  through  them  to  be 
able  to  tell  you.  This  was  the  general  form  of  statement.  I  should  have 
to  refer  to  the  letter-book  which  has  the  letterpress  copies. 

Q.  During  the  time  that  you  were  buying  stocks  for  General  Swaim  and 
furnishing  him  these  accounts,  did  he  ever  say  anything  to  you  about  hi& 
want  of  understanding  of  the  accounts  as  furnished? — A.  O,  yes,  .-ir. 
As  I  mentioned  before,  he  would  often  bring  them  down  to  the  office,  not 
understanding  the  balance,  and  would  want  to  see  how  the  account  stood. 

Q.  You  speak  about  the  balance.  Did  he  find  any  fault  with  anything 
else  except  the  balances? — A.  Yes;  I  think  he  complained  in  June  about 
a  matter  that  he  gave  an  order  in  regard  to.  He  gave  an  order  to  sell 
Omaha  preferred  103J,  and  we  sold  it  at  the  market  instead,  which  was 
$62.50  under  his  limit.  Not  having  any  other  evidence  of  the  matter,  we 
accepted  the  error  and  credited  his  account  $62.50,  which  will  show  in  his 
account  of  the  20th  of  June. 

Q.  Did  he  ever  make  any  other  complaints  besides  that  in  regard  to 
this  $62.50?— A.  Not  that  I  remember. 

Q.  You  spoke  in  your  testimony  about  his  bringing  down  to  you  a 
statement  which  he  himself  had  prepared  of  all  these  accounts,  and  you 
told  him  after  looking  at  it  that  it  was  of  no  account,  or  something  of  that 
kind  ? — A.  O,  no,  sir. 

Q.  What  did  you  say  about  that  ? — A.  I  have  never  made  any 

74  such  statement. 

Q.  I  thought  I  remembered  that  you  said  he  came  down  to  your 
bank  with  a  statement  which  he  himself  had  prepared  of  this  account  ? — 
A.  No,  sir;  I  do  not  think  I  ever  said  so  here. 

Q.  Very  well ;  I  may  be  mistaken.  These  notices  that  .you  sent  to  Gen- 
eral Swaim  of  purchases,  contained  the  transactions  from  day  to  day,  or 
week  to  week,  of  the  purchases  and  sales,  and  were  a  notification  to  him  ? — 
A.  Yes,  sir.  I  would  have  to  compare  these  statements  you  show  me,  of 
course,  with  the  books  before  I  could  say.  But  they  seem  to  be  in  our 
regular  form. 

Q.  But  they  are  your  statements? — A.  Yes,  sir. 

Q.  I  will  ask  you  to  look  on  a  paper  I  show  you  now,  and  state  whether 
General  Swaim  ever  had  that  at  your  bank  (handing  a  paper  to  the  wit- 
ness).— A.  I  do  not  know  ;  I  never  have  seen  it. 

Q.  Did  he  have  that  paper  at  your  bank  when  you  were  present  and 
say  to  you  that  it  wa-  compiled  from  these  statements  that  were  made? — 
A.  Never. 
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Q.  And  that  he  could  not  make  the  account  come  out  as  you  made  these 
accounts  come  out  ? — A.  To  me  ?  No.  I  was  absent  in  New  York  once 
when  he  called  there.  I  have  no  doubt  that  he  may  have  brought  that 
statement  down  to  the  bank  once  in  my  absence. 

Q.  To  refresh  your  recollection  I  will  ask  you  this :  Did  he  not  bring- 
that  to  you  when  you  were  in  your  littlt  room  in  the  front  of  youi  pres- 
ent place  of  business,  and  say  to  you,  "  Here  is  a  compilation  that  I  have 
had  prepared  from  your  statements  to  me,  and  I  cannot  make  out  these 
accounts  as  you  do,"  or  words  to  that  effect? — A.  This  is  the  first  time  in 
my  life  that  I  have  ever  seen  that  paper ;  it  has  been  at  the  bank.  It 
was  there  once  in  my  absence,  I  have  reason  to  believe. 

75  Q.  About  what  time  was  that? — A.  It  was  along  some  time  in 
February  last — February,  1884. 

Q,.  It  was  February,  1883,  that  he  was  there  with  that  paper,  was  it 
not? — A.  No,  sir;  it  was  February,  1884, 1  think.  I  do  not  remember. 

Q.  Do  you  recollect  a  complaint  that  General  Swaim  made  about  the 
purchase  of  100  Northern  Pacific  shares  and  the  sale  of  them,  in  which  he 
criticised  and  objected  that  you  had  sold  them  on  one  day,  bought  them 
in  for  him  again  on  the  same  day,  and  sold  them  on  the  next  day,  and 
you  ordered  a  correction  made  at  once  ? — A.  Yes,  I  think  I  do ;  I  think  the 
correction  was  made  according  to  his  desire.  We  understood  that  he  gave 
the  order,  and  he  denied  it,  or  something  of  the  kind.  I  believe  the  cor- 
rection was  made.  I  think  the  books  will  show  that. 

Q.  Does  that  refer  to  it  (handing  an  account  to  the  witness)  ? — A.  I 
cannot  tell  without  looking  at  the  books.  This  cannot  be  next  day,  be- 
cause one  is  March  19th  and  the  other  is  February  20th.  This  trans- 
action you  speak  of  was  inside  of  forty-eight  hours,  I  think. 

Q,.  The  point  I  am  trying  to  get  at  is  whether  he  made  complaint  to 
you ;  you  say  he  did,  and  you  also  say  that  you  made  the  correction  in 
your  books? — A.  There  was  a  correction  made  at  that  time  according  to 
his  demand. 

Q.  State  whether  he  made  complaint  to  you  of  any  other  purchase. 
Did  he  not  say  to  you  on  one  or  two  occasions  that  when  his  order  was  to 
purchase  at  one-eighth  or  one-quarter,  you  purchased  before  it  reached 
the  point  at  which  he  ordered  you  to  purchase  it  ? — A.  No,  I  do  not  re- 
member it.  There  was  considerable  conversation,  in  fact,  about  this  mat- 
ter. 

76  Q.  In  your  testimony  I  understood  you  to  say  that  about  No- 
vember, 1883,  he  commenced  complaining  of  his.  accounts? — A. 

Yes,  sir. 

Q.  What  complaint  was  he  making  then  of  his  accounts? — A.  He 
carne  into  the  bank,  I  think,  about  the  15th  of  November — I  cannot  re- 
member the  exact  date,  except  from  the  fact  that  that  complete  statement 
was  made  then — and  said,  "  I  have  mislaid  some  of  my  statements  and  I 
cannot  dove-tail  them  together  and  I  do  not  understand  it."  I  said  to  the 
book-keeper,  "  Take  the  books  from  the  time  this  account  came  into  the 
office  up  to  the  present  date  and  give  him  a  transcript  of  them."  That  is* 
what  makes  me  think  it  was  the  15th  of  November,  because  this  state- 
ment seems  to  be  brought  up  to  the  loth  of  November.  It  seems  to  be 
November  15th,  1883. 
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Q   That  i*  the  last  item  appearing  upon  the  statement,  is  it—  tin.-  la-t 
"  '—A.  No;  the  la*t  item  is  September  19th,  a  check  for  $1, 100. 
Q.  I-  that  ih«»  hist  ono  appearing  there?— A.  Xo  ;  there  is  one  of  $27. 
tj.  What  is  the  lost  date  there?— A.  November  15th. 
<J    Tint  was  delivered,  then,  after  November  loth?— A.  Yes,  I  sup- 

• 

iL  Mav  it  not  have  been  as  late  as  December  or  the  first  of  January 
tlmt  hr  got  it?— A.  Yes;  I  only  know  it  from  the  book.  It  wa<  made 
up  November  15th,  ami  they  would  not  make  it  up  .1  date  ahead. 

Q.  Do  vou  remember  the  transactions  referred  to  in  these  two  papers 
whirh  I  now  hand  you?— A.  I  do  not  remember  them  personally  without 
rring  to  the  biota.     I  suppose  they  are  correct.     They  seem  to  be 
copies  of  statements  from  the  book. 

77  Q.  Do  you  remember  whether  General  Swaim  made  any  objec- 
tion to  the  matters  which  are  contained  in  these  two  items? 

Mr.  CHANDLER.  What  are  those  items? 

Mr.  CALKINS.  I  will  hand  them  right  over  to  you  in  a  moment. 
The  WITNESS.  I  do  not  remember.     These  are  statements  of  March  19, 
1883,  and  to  February  26,  1883. 

By  Mr.  CALKINS  : 

Q.  You  stated  in  your  examination-in-chief,  if  I  remember  correctly, 
that  about,  or  soon  after,  the  time  this  final  statement  was  furnished  to 
General  Swaim  he  did  not  come  to  the  office  any  more.  You  said,  I  think, 
"After  December,  1883,  he  did  not  come  to  the  bank  at  all." — A.  Well, 
I  think  I  was  rather  indefinite  as  to  just  what  time  it  was.  I  said  I  did 
not  think  he  had  been  there.  It  had  not  been  his  custom  to  come  there 
for  quite  awhile.  I  think  he  was  there  once  while  I  was  in  New  York, 
in  February  some  time. 

Q.  Do  you  know  whether  or  not  the  discontinuance  of  his  usual  calls 
at  the  bank  was  caused  by  dissatisfaction  with  his  accounts? 

Mr.  CHANDLER.  I  object  to  that.  He  cannot  tell  what  was  in  Gen- 
eral Swai  m's  mind. 

Mr.  CALKINS.  Very  well;  I  will  not  press  it.  Now,  as  matter  of 
fact,  do  you  know  of  your  own  knowledge  that  General  Swaim  received 
monthly  statements  from  your  books  of  his.  account? — A.  He  did  not 
receive  monthly  statements.  After  July  1st,  as  I  stated  to  the  Court,  the 
statements  seem  to  be  in  the  middle  of  the  mouth,  and  we  never  furni.-li 
-tateraentft  in  the  middle  of  the  month  except  they  are  specially  called  for. 

Mr.  CHANDLER.  Do  you  mean  after  July  1,  1883  or  1882? 

The  WITNESS.  I  do  not  know  exactly  what  Mr.  Calkins  refers  to.  I 
have  reason  to  believe  that  General  Swaim 

78  Mr.  CALKINS.  That  is  not  responsive  to  the  question.     The 
question  is,  as  matter  of  fact,  do  you  know,  of  your  own  knowl- 
edge, that  General  Swaim  received  from  you  monthly  statements  of  his 

mil  <lnring  the  period  of  the  business  transactions  between  you? 

Mr.  CHANDLER.  He  has  answered  that  bt*  saying  that  some  of  these 
>tat< -nicnts  he  did  not  personally  deliver  to  General  Swaim. 

Mr.  CALKINS.  But  I  think  he  has  answered  it  also  that  he  did  not 
know  that  monthly  statements  were  in  fact  furnished.  That  is  the  point 
I  am  trying  to  get  at 
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The  WITNESS.  The  book  will  show  the  date  of  the  statements.  I  went 
all  through  that  in  my  direct  testimony.  I  will  read  from  the  book  if 
you  desire  it.  I  have  a  great  number  of  books  and  cannot  remember 
everything. 

Mr.  CALKINS.  Let  me  again  put  the  question,  as  I  do  not  think  it  in- 
volves any  controversy.  Do  you  know,  as  matter  of  fact,  from  your  own 
knowledge,  that  General  Swaim  received  monthly  statements  of  his  ac- 
count during  the  period  covered  by  your  transactions? 

Mr.  CHANDLER.  Do  you  mean  for  every  month? 

Mr.  CALKINS.  Yes. 

The  WITNESS.  No,  he  has  not. 

By  Mr.  CALKINS  : 

Q.  Referring  to  the  French  and  American  Claims  Commission  matter, 
will  you  please  state  whether  General  Swaim  authorized  you  to  purchase 
anything  for  him,  or  on  his  account,  except  an  award  already  made  by 
that  court? — A.  There  were  no  awards  issued.  There  had  been  an  award 
made  by  the  court,  but  no  awards  had  been  issued  at  that  time.  The  fact 
of  an  award  itself  in  any  other  light  than  this  is  here  was  never  men- 
tioned. 

Q.  Again  I  ask  you  if  General  Swaim  authorized  you  to  purchase 
79         anything  for  him  or  on  his  account  except  an  award  already  made 
by  the  court? 

Mr.  CHANDLER.  I  object  to  that  on  the  ground  that  it  has  been  an- 
swered. I  do  not  see  any  propriety  in  repeating  the  question  in  the  same 
language,  and  having  the  same  answered  half  a  dozen  times. 

The  PRESIDENT.  There  certainly  can  be  no  objection  to  answering  it  a 
second  time. 

The  WITNESS.  I  say  this :  He  authorized  me  to  purchase  a  claim  for 
$2,000. 

By  Mr.  CALKINS  : 

Q.  At  the  time  when  General  Swaim  was  first  informed  by  you  about 
these  awards,  did  he  know  Mr.  D'Autry  at  all  ? — A.  No,  sir. 

Q.  Had  he  ever  seen  him,  to  your  knowledge? — A.  No,  sir. 

Q.  Has  he  ever  seen  him  since,  to  your  knowledge? — A.  No,  sir. 

Q.  Does  he  know  him  now? — A.  No,  sir;  not  that  I  know  of. 

Q.  Did  you  transact  the  entire  business  for  General  Swaim  in  that  mat- 
ter?— A.  Our  firm  did. 

Q.  How  did  it  come  that  in  a  business  transaction,  when  he  had  paid 
to  you  a  thousand  dollars,  that  nowhere  upon  your  books  you  gave  him 
credit  for  it,  but  gave  D'Autry  credit  for  it  ? — A.  It  was  brought  there 
and  placed  to  D'Autry's  credit. 

Q.  Why? — A.  For  this  claim. 

Q.  Why  did  you  take  this  claim  payable  to  you  instead  of  to  General 
Swaim  ? — A.  On  General  Swaim's  instructions. 

Q.  When  did  he  instruct  you  to  take  it  payable  to  you  ? — A.  At  that 
time. 

Q.  Did  you  ever  assign  that  claim  to  General  Swaim? — A.  No;  it  has 
not  been  assigned  to  him. 

Q.  It  is  still  payable  to  you,  is  it? — A.  Yes,  sir. 
'SO  Q.  It  is  for  how  much  ?— A.  $2,000. 

Q.  How  much  did  you  give  for  that  $2,000  claim  ?— A.  $1,000. 
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Q.  To  wl,..iu  "—A.  (Jr..  ,-•:..  D'Antry.     We  charged   him   o  percent. 


.          ^  it. 
.  -d  «ho  live  percent.?—  A.  George  D  Autry. 

k  in  tact.  IK.  award,  a*  you  ondentend  it,  made  by  that  court 
11  '.'—A.  t).  yes. 
M,    (  ii  \M.I.U:.  Thai  will  be  .shown  by  the  records  ol  the  court. 

Hy  Mr.  CALKDIS; 

I  \\ill  a-k  you  the  <ju.i-.Minn  direet  :  Pi<l  y«»u  purchase  anything 
from  h'Aiin-v  or  -imply  advance  him  that  £  1,000  on  an  award  to  be  made 
by  thai  court'  hereafter  ?—  A.  I  did  not  advance  him  anything. 

hid  you  i:ive  him  the  proceeds  of  that  (showing  witness  a  draft)'.'  — 
A.  V'-.  -ir. 

(J.  Then  you  advance<l  him  a  tlmusmd  dollars,  did  you?  —  A.  Yes,  as 

.;!  S\\aim'-  ap'iit. 

(I.  And  he  in-tructnl  you  to  purchase  a  claim  or  award  that  never  had 
made  ;  i-  that  it  '.'  —  A.   A  claim. 

\    claim    -imply    pending  l>efore  a   court  and  not  awarded?  —  A. 
nr. 

The  \Vi  ;  \  BB&   I  would  like  to  have  the  paper  relating  to  this  matterread. 
Mr.  Calkin-  read  the  |>api>r  referred  to,  as  follows: 

STATK.  OK  I.OI-IMANA.  I'ari*h  of  (tr  leins  : 

B«  it  known  that  on  this  fifteenth  day  of  May,  eighteen  Imp  Ireil  and  eighty-two, 
U'ton-  ni'-,  Al|ihonw  Marnctt.  a  notary  pnulic  in  and  lor  the  <-ity  and  pariHh  ot  N'ew 
i  Ml.  -an-.  M;I'I-  ui  Louisiana,  at'on-said,  duly  commissioned  and  f|naliflea,  and  in  pres- 
«-m-.'  of  tin-  witJu-KseN  lierrinatter  natin'd  and  undersigned,  personally  came  and  ap- 

p.-ai«-d  (;i-or^.-  U'Antry,  esijr.,  of  this  rity.  well  known  to  me,  notary,  who 

81         and  dec  lan-«  that  In-  docs  l.y  thrse  presents  fully  anthori/e  and  empower  Mr. 

•>rj;e  Taylor  and  Messrs.  T.  W.  Tallmndge  &  Co.,  attorneys  at  Washington 

1  ».  ('..  1  1>  n  fain  on  all  French  claims  all  fees  due  to  lyin,  the  said  Georjje  D'Antry, 

until  the  aliove  oldi^aiion  or  note  shall  he  fully  paid.    And  he  hereby  binds  and  <>l>li- 

gateit  hiniM-lf  t«>  ree«-ive  no  monit-8  until  the  above  obligation  shall  have  been  fully 

£aid  and  Hnti.sticd.     And  as  an  additional  guarantee  he  also  pledges  all  fees  due  to 
ini  in  all  canes  where  he  may  lie  interested. 

'Ihii-  d«'ii<-  and  paw«ed  in  my  office,  at  the  city  of  New  Orleans,  on  the  day,  month, 
and  year  first  above  written,  in  the  presence  of  William  B.  Burnett  and  S.  H.  Panyer, 
conijN'teiit  \vitnesHes,  who  hereunto  sign  their  names  with  the  said  appearer  and  me,. 
ootary,  aft«-r  due  reading  of  the  whole. 

WM.  B.  BARNETT. 
GEO.  D'AUTRY. 
S.  H.  PANYER. 

Sworn  and  subscribed  before  me  this  15th  day  of  May,  A.  D.  188*2.. 

A.  BARNETT, 

Salary  Public. 

Mr.  CAI.KINS.  Appendal  to  that  is  the  following: 

NEW  ORLEANS,  May  15,  1882. 
BAT  EM  AX  &  Co.,  Esqs.,  ira*kington  City  : 

Your  favor  of  the  llth  received.     Inclosed  YOU  will  find   mv  not.-  for 


D'AUTRY. 
Mr.  (  'ALKIXS.  On  the  margin  of  which  this  appears  : 

MAY  24,  18-^J. 

Thi»  notice  accepted,  and  shall  operate  as  a  lien  on  the  interest  of  f;.-or«e  D'  <mtry 
in  rlanns  we  ate   pNM^Ontiog   before  the  French  and  American  Claims  Commission, 
erde.lncting  for  advances  heretofore  made,  and  whi:-h  shall  be  necessary  in  th& 
•i.  of  the  clii'ms,  anticipating  that  such  advaitees  will  be  requ'ind. 

T.  W.  TALLMADGE  &  CO. 
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Mr.  CALKINS.  On  the  margin  is  still  another  indorsement  : 

I  agree  to  hold  all  funds  belonging  to  said  D'Antry  coming  into  iny  hands  for  the 
purpose. 

GEORGE  TAYLOR. 
Mr.  CALKINS.  The  note  reads  as  follows  : 

NEW  ORLEANS,  May  15,  1882. 

I  promise  to  pay  by  these  presents  to  Baternan  &  Co.,  or  order,  the  sum  of  two 
thousand  dollars,  value  received.  Said  amount  to  be  retained  by  either  of  them  from 
Georgn  Taylor  or  Messrs.  T.  W.  Tallmadge  &  Co.  iu  all  French  claims  iu  which  I  am 
interested  and  now  before  the  French  and  American  Commission. 

GEORGE  D'AUTRY. 

By  Mr.  CALKINS: 

Q.  I  will  put  a  question  to  you  in  this  way,  covering  the  whole  trans- 
action :  Did  General  Swaim,  before  May  11,  1882,  after  you  had  told  him 
that  a  profitable  investment  might  be  made  in  the  awards  made  by  the 
French  American  Court,  and  that  you  had  invested  a  considerable  amount 
of  money  in  those  awards,  and  had  not  money  to  further  invest,  but  if  he 
so  desired  you  could  negotiate  for  him  the  assignment  of  an  award  which 
was  perfectly  good,  on  which  he  could  receive  liberal  interest  for  the  money 
advanced,  did  he  then  or  in  a  few  days  afterwards  give  to  you  the  check 
payable  to  your  order,  which  you  have  seen  before,  and  did  you  then  pur- 
chase any  award  already  made  by  that  court,  or  anything  save  and  except 
the  note  and  papers  just  read? 

Mr.  CHANDLER.  I  object  to  that,  on  the  ground  that  it  is  principally 
an  argument,  and  it  is  a  good  deal  to  ask  a  witness  to  swear  to  an  argu- 
ment. Besides,  it  assumes  facts  which  are  not  in  evidence  at  all,  and 
83  which  the  witness  has  not  sworn  to.  I  do  not  see  how  he  can  pos- 
sibly answer  those  assumptions. 

Mr.  CALKINS.  It  is  purely  a  hypothetical  case. 

Mr.  CHANDLER.  We  are  dealing  with  an  actual  case  and  not  a  hypothet- 
ical one.  I  have  no  objection  if  you  desire  to  ask  the  witness  concerning 
any  fact. 

Mr.  CALKINS.  I  think  the  question  is  a  proper  one,  although  I  do  not 
want  to  enter  into  any  dispute  about  it. 

Mr.  CHANDLER.  In  the  first  place,  the  counsel  assumes  in  this  question 
that  Mr.  Baternan  has  said  that  he  advised  General  Swaim  that  this  was  a 
profitable  investment.  Mr.  Bateman  has  said  nothing  of  that  kind,  and 
if  he  swears  to  this  question  and  gives  an  answer  to  it  in  lump,  the  answer 
is  to  be  appropriated  to  all  parts  of  the  question.  It  is  a  speech,  and  a 
suggestion,  and  an  intimation,  without  calling  for  the  facts  at  all.  If  there 
are  any  facts  that  he  wants  to  ask  the  witness  about,  let  him  ask  him,  but 
do  not  require  him  to  swear  to  a  speech  of  that  length. 

Mr.  CALKINS.  To  free  the  Court  from  embarrassment,  and  to  avoid  delay, 
if  the  Court  will  allow  me  I  will  withdraw  the  question  and  segregate  it. 
I  do  not  want  to  delay  the  Court  by  discussing  the  matter  with  my  brother 
Chandler,  and  if  the  Court  will  give  me  permission  I  will  withdraw  the 
question  and  put  it  so  that  there  will  be  no  objection  to  it. 

The  PRESIDENT.  There  is  no  objection  to  your  doing  so. 

By  Mr.  CALKINS  : 

Q.  Then  "I  will  say  to  you  first,  did  General  Swaim  receive  the  first  inti- 
mation from  you  that  he  mijrht  purchase,  profitably,  awards  made  by  this 
court? — A.  Awards,  no  ;  claims,  yes. 


Q.  In  your  purchase  of  the  claim-  In-fore  this  court  did  you  ob- 

M         tainam  auankorare  yours  all  claims?— A.  All  claims, advanced 

IIIM.M  tin-  ~ame  conditions  as  this.    We  have  some  $11,000  in  them. 

Q  \Ylin  an  y.tir  claims  on  ?— A.  Rogers  &Corwine  are  the  attor- 
ney*', an. I  T.  W.'TallmadgecfeCo. 

'Q.  Who  is  the  principal  ?— A.  There  are  a  thousand  principal*,  1  he* 
attorney-  take  them  on  50  per  cent. 

l^.  l')id  Mr.  I>'Autry  figure  in  any  of  your  claims  which  you  own?— 
A.  I  cannot  t.-ll.  We  "have  pot  about  700  claims,  and  I  do  not  really  know 
"win -tin -r  h«-  .l.K-  or  not.  I  think  he  does  in  the  very  few  that  Tallmadge 

&  Co  ha 

Q.  Now,  do  you  say  that  this  contains  the  sale  of  any  claim  at  all  against 
flu-  court  .' 

Mr.  (  HANDLER.  I  object  to  that ;  it  is  to  be  interpreted  by  the  Court 
It  i-  a  writtm  instrument,  and  it  is  for  the  Court  to  say  what  it  means, 
M  Itateman  cannot  be  required  to  give  a  legal  opinion  on  the  matter. 

Mr.  (  'AI.KINS.  But  he  was  the  agent  for  this  man,  transacting  his  busi- 
ness, according  to  his  statement,  and  I  want  to  know  of  him  whether  that 
contains  a  claim  at  all. 

Mr.  CHANDLER.  He  cannot  give  any  opinions.  If  there  was  any 
liability  for  acting  improperly  as  agent  we  will  respond  to  it  at  the  proper 
time. 

By  Mr.  CALKINS  : 

Q.  Do  you  know  anything  about  the  delivery  of  that  to  General  Swaini  ? — 
A.  These  ticceptances  on  the  paper  were  put  on  at  the  suggestion  of  Gen- 
eral Swaim  ;  at  least  I  know  that  Tallmadge's  was  ;  I  do  not  know  that 
George  Taylor's  was. 

Q.  That  you  have  said  before.  I  am  now  asking  you  about  the  deliv- 
ery of  the  paper  to  General  Swaim. — A.  He  came  there  one  day  when  I 

wa-  in  New  York  and  got  it,  1  think.     It  was  there  in  the  safe. 
85  Q.  You  may  state  if  on  your  return  from  New  York  you  ascer- 

tained the  fact  that  General  Swaim  had  been  there  and  gotten  the 
paper ;  is  that  the  way  you  knew  it? — A.  I  cannot  tell  whether  I  came  from 
Ni  \\  York  or  where.  I  know  that  he  came  to  the  bank  and  got  the  paper. 

Q.  When  you  were  not  there? — A.  Yes. 

Q.  Did  you  receive  a  message  from  any  person  in  your  office  saying 
that  General  Swaini  was  there  inquiring  about  it  ? — A.  It  is  rather  hard  to 
remember  whether  I  did'  or  not.  The  general  fact  that  he  had  been  there 
and  got  the  claim  is  all  I  remember.  There  were  many  things  referred 
to  rne  on  my  return  to  my  office  after  I  had  been  away  two  or  three  days, 
ami  this  \vas  one  of  them. 

(J.  Then  you  do  not  recollect  how  he  got  it,  except  that  he  did  get  it? — 

ATM      A    •          II  r 

.    I  hat  is  all. 

(i.  You  stated  that  he  retained  it  in  his  possession  about  two  months, 
I  understood  you  ? — A.  I  do  not  remember  the  exact  time ;  it  was  quite 
awhile. 

l^.  I-  it  not  a  fact  that  he  returned  it  within  two  or  three  days  at  the 
utmost  from  the  time  that  he  got  it? — A.  No,  sir. 

<  i.  Are  you  sure  of  that  ? — A.  Yes. 

<  J.  1  >id  you  ever  notify  General  Swaim  of  the  purchase  of  this  instrument 
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for  him  ? — A.  Yes  ;  he  had  the  paper  and  suggested  forms  as  to  how  the 
indorsements  should  be  put  on  to  it. 

Q.  Can  you  give  the  date  of  his  suggestion  by  reference  to  anything? — 
A.  I  cannot. 

Q,.  Who  was  there  present  when  he  made  this  suggestion  ? — A.  I  do  not 
remember.  General  Swaim  and  myself  were. 

Q.  You  stated  yesterday,  as  I  understood  you,  that  he  returned  the 
paper  after  having  it  some  time,  saying  that  it  was  not  what  he  wanted  ? — 
A.  Yes. 

86  Q.  Is  that  ths  only  objection  that  he  ever  made  to  this  paper 
to  you  ? — A.  That  is  all  I  remember.     I  stated  frankly  what  he 

said  when  he  threw  it  in  there. 

Q.  And  your  recollection  is  now  that  that  is  the  only  objection  that  he 
ever  made  to  that  paper  ? — A.  There  was  something  came  up  that  day 

Q.  I  mean  before  that  day.  I  am  not  speaking  of  that. — A.  I  do  not 
remember  any  other. 

Q.  You  were  not  present  when  he  got  the  paper,  but  you  were  present 
when  he  threw  it  in  there  ? — A.  No. 

Q.  Were  you  not  present  when  he  threw  it  in  ? — A.  No,  sir. 

Q.  Who  was  present  at  that  time  ? — A.  The  paying-teller,  I  guess. 

Q.  Was  the  full  $2,000  to  be  retained  if  collected  by  you  for  General 
Swaim? — A.  Yes. 

Mr.  CHANDLER.  Are  you  going  to  offer  in  evidence  the  statements  he 
has  testified  about  ? 

Mr.  CALKINS.  I  am  going  to  offer  them  with  General  Swaim's  testi- 
mony. You  can  have  them  now  to  use,  but  I  want  to  introduce  them 
when  I  come  to  put  General  Swaim  on  the  stand. 

By  Mr.  CALKINS  : 

Q.  State  to  the  Court  the  substance  of  the  conversation  you  had  with 
General  Swaim  about  the  purchase  of  this  copper  stock,  and  what,  if  any- 
thing, you  said  to  him  about  its  being  a  good  investment. — A.  I  think  I 
informed  General  Swaim  that  Columbia  Copper  Co.  No.  2  had  been  or- 
ganized by  Senator  Windom  and  other  prominent  parties  ;  that  they  had 
organized  on  the  "  ground-floor  "  plan,  in  which  they  all  got  their  stock 
in  at  about  35  to  40  cents  a  share,  and  the  stock  was  then  selling 

87  in  the  market  at  $2.50,  and  that  they  proposed  to  take  some  out- 
lying mines  near  them  in  Arizona  and  form  another  company,  or 

they  were  to  take  the  balance  of  the  mines  and  divide  them  and  call  them 
the  Columbia  Copper  Co.  No.  2  and  No.  3,  and  that  I  had  been  offered 
a  chance  to  get  in.  I  had  been  offered  the  presidency  of  one  of  the  mines, 
only  temporarily,  because  a  certain  Senator  who  was  elected  did  not  care 
to  act  until  after  his  election  came  off  in  Minnesota.  And  I  suggested  to 
General  Swaim  and  several  other  gentlemen  that  we  take  some  of  this 
stock,  as  I  thought  it  would  be  a  good  investment. 

Q.  Was  there  a  company  in  existence  at  that  time  ? — A.  No,  sir ;  it 
was  being  formed. 

Q.  What  do  you  mean  by  No.  2  and  No.  3  ? — A.  This  Columbia  No. 
1  had  17  mines.  They  were  going  to  organize  all  of  them  under  the 
head  of  Columbia  No.  2,  but  they  found  it  so  unwieldy  that  when  they 
got  the  thing  in  shape  they  simply  divided  the  mines  in  two  and  called 
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tin-in  two  oompauie-.     They  were  owned   by  the  same  people,  and  were 
under  the  -a  me  oriraui/ation  in  fact. 

What  \\a-  NIL  IV— A.  That   wtt  the  original  old  mine  where  the 
.H-k  went  fn.ni  4"  I- 
•  i     \       1  was  ..no  of  the  new  mines?— A.  No.  2  and  No.  3  were  the 

new  in  i  nee. 

>o  that  each  organization  was  a  separate  one? — A.  Yes. 

.i    v     i  j,,ued  it-  Moek,  No.  2  issued  its  stock,  and  No.  3  issued  its 
stork?—  A.   V.-.  .-sir. 

(J.   You  were  president  of  which  company? — A.  Of  No.  2. 

Q     Mi.  Delano  was  president  of  No.  3? — A.  Yes;  he  is  one  of  the 

<  ,.iiipii..ller-  in  the  Treasury  here. 

(1.   What    was  the  capital  stock  of  No.  2? — A.  One  million  capital; 

.shares,  $5  each. 
88  <J.   What  was  the  capital  stock  of  No.  3? — A.  The  same. 

Mr.  (  ii AM>I.KI{.  I  do  not  care  to  make  any  objection  that  Ido 
not  think  i-  ab~<>lut«-ly  decisive  of  the  point  I  objected  to.  Itisadmitted 
hen-  that  thi-  -tock  was  bought  for  General  Swaim.  You  will  remember 
that  they  served  upon  us,  the  first  day  of  these  proceedings,  a  notice  to  pro- 
dmv  (ienenil  Swaim'.-  -tock  purchased  for  General  Swaim  by  Mr.  Bate- 
rnan  ;  .-o  that  there  is  no  controversy  hereabout  this  stock  being  the  stock 
of  General  Swaim.  It  does  not  enter  into  this  clue-bill  except  as  he 
•  •h.cked  upon  the  amount  and  it  was  paid,  and  the  check  is  admitted. 
Now,  then,  why  should  we  wander  off  from  the  credits  which  they  admit 
properly  chargeable  against  this  due-bill  to  this  collateral  inquiry  as  to 
how  much  -tock  there  was  in  Copper  Mine  No.  2,  and  then,  when  my 
friend's  curio-ity  is  gratified  in  that  respect,  he  will  desire,  for  some  spec- 
ulative purpose.-,  so  far  as  I  know,  to  know  how  much  stock  there  is  in 

<  'oppcr  Mine  No.  1.     He  may  wander  through  this  bewildering  mess  of 
inflated  stock  and  reach  no  result  in  this  case  at  all.     It  seems  to  me  that 
thi-  branch  of  the  case  bears  no  relation,  not  even  remote,  to  the  inquiry 
here,  and  that  is  whether  this  due-bill  was  actually  believed  to  be  due 
when  it  wa-  transferred,  whether  it  was  transferred  in   good  faith,  and 
whether  it  was  attempted  to  be  collected  in  good  faith.     If  this  constituted 
a  e..n>tituent  fact  of  that  inquiry  I  would  not  object  to  it.     But  it  does 
not. 

Mr.  ( '.\ i. KIN-.   May  it  please  the  Court,  I  know  Army  gentlemen  are 
not  in  the  habit  of  listening  to  disputations  between  lawyers  and  there- 
fore I  will  try  to  make   my  remarks  short.     This  is  a   familiar  practice 
which  my  brother  Chandler  and   other  lawyers  often  resort   to.     It  is 
what  was  in  army  time-  called  "shelling  the  woods"  to  see  what 
wa-  coming.     But  I  will  simply  state  that  my  purpose  was  to  .-how 
the  difference  bietween  No.  -2  and  No.  3,  and  then  to  show  the  Court 
a  letter  fmm  Mr.  Bateman  in  which   he  stated  that  he  purchased  certain 
-t.-ek  tor  u-  that  he  had  not  purchased.     That  is  the  reason. 

Mr.  <  'H  AM'i.KR.   I  do  not  care  to  object  to  anything  Mr.  Bateman  has 

r  written,  whether  relevant  or  irrelevant.     But  this  inquiry  into  these 

mim-  ha-  n..thin-  to  do  with  the  due-bill.     If  they  have  anv  damaging 

letter  from  Mr.  T.ateman  on  this  or  any  other  subject,  I  will  not  object  to 

their  producing  it. 

Mr.  CAI.KIN-.   It  i-  about  this  trail-notion,  and  that  is  what  we  are  in- 
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quiring  about.  (To  the  witness.)  What  do  you  say  that  General  Swaira 
said  you  should  purchase  for  him?  The  shares  of  what  company? — A. 
4,000  shares  of  Columbia  copper  stock. 

Q.  Did  he  authorize  you  to  purchase  any  specified  shares  of  any  par- 
ticular mine  ? — A.  No ;  he  left  that  entirely  to  me,  as  I  understand  it. 

Q.  These  are  the  ones  you  did  buy  for  him  at  the  time,  are  they  (ex- 
hibiting some  shares)? — A.  Yes. 

Q.  Will  you  look  at  this  letter  and  say  whether  you  wrote  it  (hand- 
ing the  letter  to  the  witness)  ? — A.  That  is  my  letter. 

Q,.  Please  look  at  that  stock  and  say  whether  it  is  the  stock  of  Mine  No. 
2  or  not.— A.  It  is  2,000  of  No  2  and  2,000  of  No.  3. 

Q.  That  letter  refers  to  this  stock,  does  it  ? — A.  Yes,  sir. 

Mr.  CALKINS.  I  would  like  to  have  it  go  in  evidence. 

The  WITNESS.  I  would  like  to  have  it  read  now.  * 

The  Judge- Advocate  read  the  letter  referred  to,  which  is  as  follows : 

BATEMAN  &  Co.,  BANKERS, 
Washington,  D.  C.,  September  13,  1882. 

90  DEAR  SWAIM  :  I  send  herewith  note  from  W.  W.  D.     It  will  explain  itself. 
Please  send  nie  cbec.k  for  the  Columbia  No.  2,  $1,600,  4,000  shares  at  40.     I  have 

charged  yonr  account  and  want  a  voucher.     Senator  Ferry,  of  Michigan,  is  with  us 
in  the  Co.     All  well.     Very  busy.     Business  very  good. 
Yours, 

BATEMAN. 

By  Mr.  CALKINS: 

Q,.  Did  General  Swaim  ever  make  any  complaint  to  you  about  your 
not  surrendering  this  stock  to  him? — A.  No,  sir. 

Q.  Did  you  ever  offer  to  surrender  it  to  him? — A.  No,  sir. 

Q.  Did  he  ever  ask  you  for  it? — A.  No,  sir;  but  if  he  had  I  would 
have  given  him  that  and  my  12,000  besides. 

Q.  •  Did  he  come  to  you  once  and  ask  you  for  stock  that  you  had  pur- 
chased for  him  and  you  told  him  that  it  was  not  issued? — A.  He  might 
have  done  it  if  it  had  been  a  few  days  after  the  date  of  that  letter. 

Q.  Soon  after  he  came  back  from  the  West? — A.  The  stock  was  all  issued 
on  the  16th  of  October  in  the  names  of  the  original  subscribers  to  it. 

Q.  Did  he  come  to  you  a  few  days  after  his  return  from  the  West  and 
did  you  tell  him  it  was  not  issued  yet? — A.  I  do  not  remember  that  I  did, 
but  if  he  had  come  before  the  16th  of  October  I  would  have  said  that  it 
had  not  been  issued. 

Q.  Did  he  come  to  you  shortly  after  that  time  and  ask  you  for  the  stock 
and  did  you  tell  him  it  was  in  the  safe  of  the  Safe  Deposit  Co.  in  this 
city  and  that  you  would  bring  it  down  and  hand  it  to  him? — A.  I  do  not 
remember  that  I  did.  I  know  it  was  up  there  for  quite  a  while.  I  have 
about  25,000  shares  for  people — belonging  to  different  people. 

Q.  Do  you  remember  of  his  ever  asking  you  for  the  stock  ? — A.  Never. 
Q.  Do  you  remember  of  his  ever  saying  anything  to  you  about  the 

91  stock?— A.  Yes. 

Q,.  But  he  never  asked  you  for  it? — A.  Do  you  want  to  know 
what  he  said? 

Q.  I  say  did  he  ever  ask  you  to  deliver  it  to  him? — A.  No,  sir. 
The  PRESIDENT.  Will  Mr.  Calkins  please  inform  the  Court  of  the  object 
of  this  cross-questioning? 
16285 4 
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Mr.  CALKINS.  With  pleasure.  The  object  is  to  show  that  Genera? 
Swaim  became  dissatisfied  with  tlie.se  investments  made  by  his  agent,  the 
ugt-nt  not  having  carried  out  the  instructions  which  General  Swaim  gave 
t,.  him.  ami  he  sought  to  involve  these  in  the  suit  which  he  brought  to 
bring  about  a  final  adjustment  of  all  those  matters.  That  is  the  object. 

The  PitraiDKNT.  Is  it  necessary  to  go  so  far  into  a  detailed  history  of 

lhc»e  companieit 

Mr.  CALK  INK.  I  was  entirely  through  with  that  part  ot  it  and  did  not 
intend  to  press  it  any  further  than  I  have.  I  only  pressed  it  up  to  that 
iM.int  to  show  that  there  might  be  an  honest  difference  between  two  honest 
men.  That  is  the  only  point  I  desire  to  get  at.  (To  the  witness.)  You 
may  state  whether  this 'is  the  check  that  General  Swaim  gave  for  this  min- 
ing" stock— the  draft  that  he  gave  for  it  (handing  a  draft  to  the  witness.) — 
A.  Yes;  for  the  4,000  shares. 

Q.  And  you  charged  him  with  that  and  that  is  in  your  account? — A.  Yes. 

Mr.  CALKINS.  Let  it  be  read. 

The  Judge- Advocate  read  as  follows: 

§1,600.  LAWRENCK,  KANSAS,  September  21,  188*2. 

At  si^ht  pay  to  the  order  of  Bateman  and  Company  sixteen  hundred  dollars,  value 
received,  and  charge  to  account  of 

D.  G.  SWAIM. 

To  BATEMAN  &  Co.,  Hankers  and  Brokers,  Wa*h.,  D.  C. 

92  By  Mr.  CALKINS  : 

Q.  I  understood  you  to  say  yesterday  that  General  Swaim  had 
received  credit  on  your  books  and  accounts  for  the  interest  upon  this 
note  ? — A.  Yes,  sir. 

Q.  You  may  state  if  that  is  a  consolidated  return,  copy  or  transcript  of 
your  books  and  business  transactions  with  General  Swaim  (handing  a 
paper  to  the  witness). — A.  It  is. 

Q.  Point  out  on  the  copy  where  the  interest  on  this  note  is  credited  to 
General  Swaim. — A.  That  will  show  in  this — interest  to  date;  he  is  charged 
$60.20.  That  is  the  amount  of  interest  we  charged  him  on  the  money  we 
advanced  him  on  these  stocks  less  the  amount  of  his  deposits. 

Q.  Is  there  any  place  in  your  books  where  there  is  any  specific  credit 
given  for  interest  on  this  $5,000  ? — A.  No,  sir ;  it  goes  into  the  general 
account — the  debit  and  the  credit.  For  instance,  if  April  1st  he  owed  us 
$20,434,  we  charge  him  interest  on  $20,434.  His  deposits  show  all  that 
balance. 

Q.  I  only  want  to  know  if  there  is  a  specific  place  on  the  account  where 
the  interest  is  credited  ;  that  is  all.  At  the  time  these  transactions  were 
going  on  and  in  February  of  1883,  were  you  doing  much  business  with  a 
j:n-:it  number  of  customers? — A.  I  think  so. 

Q.  You  were  the  real  business  head  of  your  firm  in  the  management 
and  direction  of  its  affairs  ? — A.  Yes,  sir. 

Q.  And  a  member  of  the  Stock  Exchange  in  New  York  ? — A.  Not  at 
that  time.  I  Ixnight  my  seat  in  August. 

Q.  You  were  the  head  of  the  concern,  however,  doing  business  and  mau- 
aging  and  directing  it? — A.  Yes,  sir. 

Q.  We  will  pass  now  to  the   pay-accounts.    Had    you  ever  known 
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Colonel  Morrow  before  he.  presented  the  note  of  introduction  to  you 

93  from  General  Svvaim  ? — A.  No,  sir. 

Q.  Had  you  ever  known  Colonel  McKibbin  before  that  time? — 
A.  No,  sir. 

Q.  How  long  was  it  after  you  had  refused  to  advance  money  on  the  pay- 
accounts  of  Colonel  Morrow  before  you  and  General  Svvaim  rode  in  your 
coup6  that  afternoon? — A.  I  think  he  came  down  in  the  morning  some 
time,  or  during  the  day.  Colonel  Morrow  and  Mr.  McKibbin  came  down 
during  the  day. 

Q.  Was  it  that  evening? — A.  It  was  that  afternoon,  as  near  as  I  can 
remember.  Yes,  I  am  sure  it  was. 

Q.  General  Swaim  asked  you  in  substance  why  you  did  not  let  Colonel 
Morrow  have  the  money,  as  he  was  a  colonel  in  the  Army,  and  on  General 
Sherman's  staff? — A.  No;  I  did  not  say  that. 

Q.  What  did  you  say  ? — A.  The  subject  came  up,  and  he  said,  "  Why 
didn't  you  let  Morrow  have  the  money  ?  "  "Why,"  I  said  "  I  don't  care 
about  advancing  that  amount  of  money  to  any  one  officer  without  security." 
"  Why."  he  says,  "  he  is  all  right ;  he  is  a  colonel  on  Sherman's  staff." 

Q.  The  next  morning  Colonel  Morrow  came  to  your  bank,  as  I  under- 
stand you,  with  his  pay-accounts  fixed  up? — A.  Yes,  sir. 

Q.  Who  came  with  him  ? — A.  McKibbin,  1  think,  of  the  Army. 

Q.  Anybody  else? — A.  Not  that  I  remember. 

Q.  Who  was  in  the  bank  at  that  time  besides  Colonel  McKibbin,  Colonel 
Morrow,  and  yourself? — A.  Mr.  Parker,  who  was  an  employe"  of  the  firm 
at  that  time,  was  present  and  quite  a  number  of  others.  The  room  was 
full. 

Q.  Who  was  present  and  who  heard  the  conversation,  if  anybody,  be- 
tween you  and  Colonel  Morrow  when  he  approached  you  on  the  subject  of 
advancing  him   money  on  his  pay-accounts  that  morning? — A.  I  think 
most  of  the  conversation  was  between  him  and  Mr.  Parker,  who  was 

94  acting  as  an  employe"  of  the  bank.     I  was  busy  about  stock  mat- 
ters and  different  things,  and  I  think  the  details  were  left  to  Mr. 

Parker. 

Q.  Did  you  on  that  day  advance  the  money  on  those  pay-accounts  ? — 
A.  I  think  we  did.  I  think  the  money  was  simply  placed  to  his  credit 
that  day  and  he  checked  against  it  very  fast. 

Q.  Had  you  ascertained  from  anybody  else  anything  in  relation  to 
Colonel  Morrow  or  his  standing,  besides  what  occurred  in  the  conversa- 
tion you  have  related  witli  General  Swaim  ? — A.  No,  sir. 

Q.  Did  you  talk  to  anybody  else  before  you  passed  the  money  to  his 
credit?— A.  I  do  not  remember,  except,  maybe,  to  the  employes  of  the 
bank;  I  do  not  think  I  did  outside  of  them.  I  think  the  general  under- 
standing between  Mr.  Parker  and  myself  was  that  it  brought  it  in  such 
a  favorable  light  that  we  would  do  it. 

Q.  Please  repeat  your  answer  again. — A.  I  think  the  understanding 
between  Mr.  Parker  and  myself  was  that  the  thing  had  been  brought  to 
us  in  such  a  favorable  light  that  we  would  do  it,  although  we  had  rejected 
it  the  day  before. 

Q.  The  next  conversation  you  had  with  General  Swaim  on  that  subject, 
if  I  remember  right,  took  place  in  your  bank  after  you  had  discovered 
that  the  pay-accounts  had  been  duplicated  and  triplicated,  in  which  he 
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mill,  "The  old  man  didn't  get  left,"  or  words  to  that  effect? — A.  1  thiuk 
that  wa*  the  next  conversation. 

(I.  Can  you  state  the  date  of  that  conversation? — A.  Not  exactly,  ex- 
,.,.',,,,  .,.,,,  ..  totn<  fax  in  moved  w«-  moved  between  tho^-  dnys 
from  thia  office  here  to  our  present  office  on  F  street. 

Q.  You  cannot  give  the  (late  any  closer  than  that? — A.  No,  sir. 

Q.  You  were  standing  iii  the  Ixay-window  of  your  bank  down 
N  there?— A.  Yes,  sir. 

Q.  And  you  and  General  Swaim  were  talking  together? — A. 

Yes. 

Q.  Did  General  Swaim  tell  you  at  that  time  that  he  had  taken  a  mort- 
gage on  his  piano:  is  that  what  he  meant  by  saying  that  "the  old  man 
didn't  get  fooled?" — A.  Yes. 

(|.  Did  you  not  know,  as  a  matter  of  fact,  that  the  piano  had  before  that 
time  been  sold  by  Colonel  Morrow  to  other  persons? — A.  That  makes  it 
all  the  worse — that  he  knew  all  alx>ut  it  months  before  this. 

(£.  But  what  I  ask  you  is,  did  you  not  know  that  General  Swaim  at 
that  time,  that  is  the  time  you  were  standing  down  there,  did  not  have 
any  security  at  all ;  that  the  piano  had  been  sold  before  that  time  ? — A. 
No,  sir. 

Q..  The  piano  was  then,  you  think,  in  the  possession  of  Colonel  Mor- 
row?— A.  I  do.  I  think  General  Swaim  went  with  me  to  the  house  when 
I  was  going  to  have  one  of  my  interviews  with  Colonel  Morrow,  and  said 
something  about  my  looking  at  his  piano. 

Q.  At  ms,  General  Swaim's,  piano? — A.  Yes,  sir;  and  he  spoke  laugh- 
ingly about  having  a  bill  of  sale  on  it. 

Q.  Was  that  because  he  had  been  chiseled  and  choused  out  of  it  or 
not? — A.  I  do  not  know  about  that ;  I  cannot  say  what  he  was  thinking 
about. 

Q.  This  conversation  occurred  between  you  and  General  Swaim  after 
you  had  found  out  about  this  duplication  or  triplication  of  accounts? — 
A.  Yes. 

Q.  You  and  he  were  standing  alone  in  your  bay-window  there? — A. 
Yes,  sir ;  the  bay-window  at  the  bank,  there.  I  remember  it  distinctly  ; 
he  was  on  my  right. 

Q.  Just  now  you  made  the  remark  that  you  thought  General  Swaim 
went  "with  you  once  to  Colonel  Morrow's  house.     Are  you  able  to 
96         fix  the  date  when  he  went  there  with  you  ? — A.  No,  sir. 

Q.  Are  you  not  mistaken  about  that? — A.  I  do  not  know  that 
he  went  clear  to  the  house.  I  think  he  went  up  the  street  and  pointed 
out  where  the  hou.se  was. 

Q.  He  did  not  go  into  the  house  with  you? — A.  No. 

Q.  Can  you  fix  the  date  of  that  ?  Was  it  before  or  after  you  had  found 
out  the  duplication  or  triplication  of  the  accounts? — A.  It  was  after  I  had 
found  out  alx)Ut  that.  I  cannot  fix  the  exact  date. 

Q.  Did  anylxNly  go  with  you  except  General  Swaim? — A.  At  that 
time,  no.  Afterwards  Colonel  McKibbin  went  with  me. 

Q.  At  this  same  conversation  in  which  you  spoke  of  his  referring  to 
tin-  piano  business  in  the  front  of  the  bank, you  said  something  yesterdav 
that  General  Swaim  said ;  that  he  supposed  lie  was  going  to  use  the  money 
that  he  got  of  you  to  take  up  his  other  vouchers?— A.  I  said  that  General 


53 

Swaim  said  that  Colonel  Morrow  promised  that  this  money  would  be  used 
to  take  up  the  other  vouchers. 

Q.  Can  you  tell  the  connection  of  your  conversation  in  which  that 
came  in? — A.  Yes,  sir;  after  he  tapped  his  head  and  said,  "the  old  man 
didn't  get  left;  I  loaned  him  some  money,  but  I  took  a  bill  of  sale  of  his 
piano  " ;  then  I  repeated  (I  do  not  care  to  have  it  go  to  the  press  again 
to-day)  that  I  could  not  understand  how  he  would  refuse  to  loan  a  brother 
officer  $125  without  taking  a  bill  of  sale  of  his  piano  when  he  would 
send  him  down  to  me  with  fraudulent  vouchers,  or  duplicate  vouchers,  or 
something  of  that  kind.  And  he  said  that  Colonel  Morrow  promised  that 
he  was  going  to  take  that  money  that  he  got  from  me  to  take  the  others 
up. 

Q.  And  that  was  at  the  same  conversation  in  the  bay-window  of 

97  your  bank  ? — A.  Yes,  sir. 

Q.  And  you  and  he  were  standing  there  alone? — A.  Yes. 

Q,.  Before  or  after  you  had  got  the  bankers  together? — A.  That  was 
before. 

Q,.  How  distinct  is  your  recollection  as  to  the  exact  language  that 
General  Swaim  used  ? — A.  It  made  rather  a  strong  impression  on  my 
mind,  and  it  is  about  as  I  give  it  to  you  now. 

Q.  Was  that  the  h'rst  time  that  matter  had  been  spoken  about  between 
you  and  him? — A.  I  think  it  was. 

Q.  You  said  then  that  when  Colonel  Morrow  came,  or  rather  when  you 
and  Colonel  Morrow  got  together  after  you  found  out  the  duplication  or 
triplication  of  these  pay-accounts,  Morrow  made  use  of  something  of  this 
kind,  ".Didn't  General  Swaim  give  you  a  schedule  of  my  debts?"  Was 
that  about  what  he  said  ? — A.  No ;  he  did  not  say  that  at  all. 

Q.  What  did  he  say? — A.  I  will  repeat  the  conversation  now  from  be- 
ginning to  end,  as  near  as  I  can  remember. 

Q.  I  have  no  objection,  if  you  demand  it;  but  I  want  to  get  at  the  par- 
ticular point  of  what  Colonel  Morrow  said. — A.  The  point  was  that 
Colonel  Morrow  had  given  to  General  Swaim  a  schedule  of  his  debts. 

Q.  And  he  asked  you  the  question 

A.  "Didn't  General  Swaim  tell  you?"  The  point  he  made  was  that 
there  was  no  fraud  committed,  because  I  knew  these  were  more  in  the 
shape  of  personal  notes  to  me  than  pay- vouchers. 

Q.  That  is,  than  the  assignment  of  his  pay- accounts  ? — A.  Yes;  he 
said  right  off,  "  Why,  didn't  General  Swaim  tell  you  ?  " 

~Q,.  What  was  your  reply? — A.  I  said  no.     I  asked  him  if  he  thought 
I  was  a  fool ;  that  I  would  not  take  vouchers  that  I  knew  were  fraudu- 
lent. 

98  Q.  What  was  his  reply  to  that? — A.  O,  he  began  to  cry  around 
the  office,  and  said  he  did  not  understand  financiering. 

Q.  Did  he  say  in  substance  this  to  you  :  "  Didn't  General  Swaim  tell  you 
that  I  was  involved  in  debt;  that  my  debts  were  very  large"?"  or  words  to 
that  effect? — A.  I  would  be  very  glad  to  think  that  he  had  said  that,  but 
he  did  not.  No  one  would  be  more  happy  to  think  that  he  had  said  it 
than  myself.  I  have  lost  the  money,  and  there  is  no  way  to  get  it  back, 
I  understand. 

Q.  I  understand  you,  the  only  way  in  which  Colonel  Morrow  referred  to 
the  knowledge  that  ^General  Swaim  had  of  his  debts  was  in  this  question  to 
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II.-  ,lid  not  savto  you   positively  that  he  had  furnished  him  a 
le,  but  he  put  it  in  a  negative  form,  and  asked  you  if  General  Swaim 

had  not  told  you  that  lie  had  given  him  a  schedule  of  his  debts.     Am  1 

correct  In  that?— A.  Repeat  that  again,  if  you  please. 

Q    I  ask  you,  if  the  way  that  Colonel  Morrow  conveyed  the  idea  to  you 

that  ( Jriipraf  Swaim  had  had  a  schedule  from  him  of  his  debts  was  not  in 

a  negative  form,  by  saying,  "  Didn't  General  Swaim  tell  you,    &c.?— A. 

0  no      Afterwards  he  said  "  there  would  be  no  fraud  committed,  because 

1  'told  General  Swaim  of  my  condition."     He  first  said,  "Why,  didn't 

ral  Swaim  tell  you?"  fie  said,  "I  furnished  him  a  schedule  of  my 
financial  standing."  '  Then  he  made  the  argument  that  there  had  been  no 
fraud  committed  on  me  because  I  had  been  in  full  possession  of  all  the 
fa.  t-,  and  that  the  vouchers  had  not  matured,  and  would  be  taken  up  be- 
fore they  were  due,  and  that  I  had  nothing  to  say  until  that  time. 
Q.  That  was  his  argument  ?— A.  Yes. 

Q.  And  with  that  statement  to  you  he  said  he  had  furnished  (reneral 
Swaim  a  full  statement  of  his  financial  condition,  is  that  it? — 
99         A.  Yes;  a  schedule  of  his  debts. 

Q.  Did  he  say  anything  else  on  that  subject? — A.  Yes,  there 
was  a  good  deal  said,  but  I  do  not  remember  just  what  it  was. 

Q.  Can  you  remember  anything  else  thot  he  said  on  that  subject  about 
his  having  furnished  General  Swaim  a  schedule  of  his  debts? — A.  No;  I 
do  not  remember  anything. 

At  this  stage  of  the  proceedings  the  Judge- Advocate  announced  that 
Mr.  A.  Johns,  an  assistant  stenographer,  was  present,  and  he  then  ad- 
ministered the  oath  to  him. 

The  cross-examination  of  Mr.  BATEMAN  was  then    resumed  as  fol- 
lows : 

1 1  ii  >  Q.  Who  was  present  at  the  time  this  conversation  occurred  be- 
tween you  and  Colonel  Morrow  ? — A.  I  do  not  remember ;  I  do 
not  think  there  was  anybody  that  I  know  of. 

Q.  Where  was  Colonel  McKibbin  ? — A.  Which  conversation  do  you 
mean? 

Q.  The  one  we  have  just  been  referring  to. — A.  I  had  been  two  or 
three  days  trying  to  get  him  there,  and  he  came  down  himself. 

Q.  You  said  something  about  the  bankers  getting  together  and  fixing 
up  these  accounts.  How  long  was  it  after  that  conversation  with  Colonel 
Morrow  that  the  bankers  got  together? — A.  -I  think  I  was  mainly  in- 
strumental in  shaping  that  compromise.  I  found  that  there  was  a  bank 
in  Wheeling  that  was  involved  for  $3,000 ;  a  bank  here  involved  to  the 
extent  of  $3,000;  I  was  involved  for  SI, 500,  and  there  were  two  other 
banking-houses  that  had  about  SI, 500  between  them,  and  there  was  another 
outstanding  account  for  S400.  I  went  around  to  the  different  bankers 
and  we  agreed*  to  the  agreement  \yhich  Colonel  Morrow  himself  drew  up 
that  all  his  pay,  except  such  reasonable  sum  as  we  would  allow  him  for 
living  expenses,  should  be  assigned  to  any  trustee  we  might  appoint. 
After  he  had  signed  that  he  signed  a  power  of  attorney  authorizing  the 
tru-t<-«'  whom  we  selected  (Mr.  S.  E.  Middleton,  a  banker  of  this  city)  to 
receive  his  pay  under  this  agreement. 
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Q,.  I  did  not  ask  you  to  go  into  this,  but  you  can  go  on  if  you  desire. — 
A.  It  is  hard  to  tell  just  where  to  break  in. 

Q.  My  question  was  as  to  the  length  of  time  after  that  conversation 
•with  Colonel  Morrow  when  the  bankers  got  together. — A.  I  suppose  it 
was  two  or  three  weeks  afterwards,  perhaps. 

Q.  Was  General  Swaitn  present  at  the  time  that  was  fixed  up 

101  between  those  bankers? — A.  No,  sir. 

Q.  Did  he  know  of  it,  so  far  as  you  know  ? — A.  Yes.  I  went 
over  to  the  Ebbitt  House  one  morning,  before  he  had  had  his  breakfast,  and 
asked  a  piece  of  advice  from  him  about  some  matter  of  detail,  which  I 
do  not  now  recall. 

Q,.  Do  you  say  that  that  was  before  the  bankers  had  got  together  when 
you  asked  this  advice,  or  was  it  afterwards  ? — A.  That  is,  after  we  had 
got  together ;  we  were  arranging  some  of  the  details. 

Q.  Did  anybody  else  know  anything  about  it? — A.  It  was  generally 
known  at  the  War  Department,  I  think.  I  understand  that  the  terms  of 
our  compromise  were  submitted  to  the  Secretary  of  War  by  the  Pay- 
master-General's Department. 

By  the  COURT  : 

Q.  You  say  you  understand  that;  do  you  know  that  to  be  so? — A.  I 
was  so  informed  by  the  Assistant  Paymaster-General. 

Q,.  Who  was  that? — A.  Major  Carey,  I  think;  I  may  be  mistaken, 

but  I  understood  him  to  say  that  he  had  come  and  told  him  that  it  was 

all  right ;  that  he  had  submitted  the  thing  to  the  Secretary  of  War,  and 

that  the  Secretary  had  issued  an  order  that  no  payment  should  be  made 

.    to  Colonel  Morrow  at  any  other  point  than  here. 

Q.  Major  Carey  informed  you  of  that? — A.  Yes,  sir.  I  will  say  right 
here  that  I  am  not  satisfied  clearly  whether  he  referred  that  to  the  Secre- 
tary of  War  or  to  the  General  of  the  Army,  but  it  was  the  one  in  au- 
thority here  at  that  time.  I  would  be  very  glad  to  hear  from  Major  Carey 
on  that  subject.  Paymaster-General  Rochester  was  out  of  the  city  at 
that  time. 

By  Mr.  CALKLNS: 

Q.  Will  you  state  whether  it  was  a  matter  of  general  notoriety? 

102  Mr.. CHANDLER.  I  object.    It  is  immaterial,  so  far  as  this  case  is 
concerned,  whether  other  people  knew  it  or  not.     The  inquiry  only 

effects  General  Swaim,  and  certainly  the  question  whether  it  was  a  matter  of 
general  notoriety  cannot  be  competent.  We  do  not  want  to  stand  here  in 
the  attitude  of  spreading  this  matter  beyond  General  Swaim.  We  are 
willing  to  take  any  responsibility  that  leads  up  to  him,  but  beyond  him 
we  do  not  wish  to  take  it. 

Mr.  CALKINS.  I  withdraw  that  question  for  the  present,  not  because  I 
do  not  think  it  is  not  proper,  but  because  I  want  to  get  some  other  facts  first, 
and  then  I  will  lead  up  to  it  again.  I  think  it  is  very  material. 

Q,.  I  would  like  to  have  the  date,  as  near  as  you  can  fix  it,  Mr.  Bate- 
man,  when  it  was  that  you  took  this  advice  of  General  Swaim  at  the  Eb- 
bitt House.  I  would  like  to  have  that  date  only  for  another  purpose. — 
A.  It  would  be  impossible  to  give  it.  I  just  remember  it  as  a  passing 
•event.  I  do  not  believe  I  could  give  the  date  within  two  months. 

Q.  Can  you  remember  whether  it  was  about  the  time  that  this  general 
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settlement  wax  made  ?— A.  Yes,  it  was  alx>ut  that  time.     There  had  been. 
K-veral  Hiiggestions  sent  to  me,  an<l  I  did  iiot  know  which  to  accept, 

Mr.  CALKINS.  I  may  as  well  frankly  state  my  purpose  to  the  Court. 
I  know  it  it  delicti*  ground  upon  which  to  tread,  but  thi-  i-  the  point: 
If  General  Swaim,  by  general  charge,  is  to  be  held  accountable  for  know- 
ing the  fart  of  this  matter  being  fixed  up,  it  is  no  more  than  right  that  the 
evidence  should  IKJ  submitted  to  the  Court  that  it  was  a  matter  of  general 
notoriety,  HO  as  to  relieve  General  Swaim  from  any  special  knowledge 
1&3  on  the  subject  that  he  might  be  held  by  this  Court  to  have  conceal-  -I 
and  thereby  to  have  shielded  a  brother  officer.  That  in  the  only  pur- 
pose.  We  wish  to  show  that  the  whole  world  was  notified  in  a  general  way 
of  the  fact  that  these  accounts  had  l>een  triplicated  and  duplicated  and  that 
the  matter  was  fixed  up;  that  while  that  knowledge  came  to  General 
Swaim  it  only  came  to  him  in  the  way  of  friendly  intercourse  between 
him  and  the  bankers,  and  that  he  had  no  other  knowledge  than  had  other 
officers  and  jiersons. 

The  COURT.  Do  you  mean  to  say  that  this  matter  of  the  fraudulent 
pav-accounts  was  arranged,  or  new  accounts  given? 

Sir.  CALKINH.  I  want  to  say,  generally,  that  I  do  not  understand  ex- 
act Iv  how  it  was  fixed. 

T^he  COURT.  I  think  it  is  important  to  know  that. 

Mr.  CALKINS.  It  is  very  important  to  know  that,  and  I  expect  to  show 
that  tefore  I  get  through.  I  am  going  to  inquire  further. 

Mr.  CHANDLER.  I  understand  that  the  concession  is  made  that  these 
were  fraudulent  vouchers  in  the  hands  of  Mr.  Bateman,  because  the  knowl- 
edge of  fraudulent  vouchers  could  not  exist  unless  it  be  a  fact  that  they 
were  fraudulent  vouchers.  Is  it  conceded  that  they  were  fraudulent? 

Mr.  CALKINS.  May  it  please  your  honors,  I  do  not  know,  and  my  friend, 
General  Swaim,  does  not  know,  except  by.  common  rumor  and  common  in- 
formation, such  as  everybody  has,  whether  they  were  triplicated  or  dupli- 
cated, and  he  did  not  know  that  until  after,  by  common  notoriety,  payment 
was  refused. 

Mr.  CHANDLER.  A  fact  must  first  exist  before  it  can  be  a  matter  of  pub- 
lic notoriety.  Do  I  understand  that  the  witness  states  that  everybody 
knew  it? 

Mr.  CALKINS.  The  Court  does  not  misunderstand  me.     You 
104       understand  me  to  say  precisely  what  the  public  notoriety  was. 
Mr.  CHANDLER.  Of  what  ? 

Mr.  CALKINS.  That  there  had  been  duplicate  and  triplicate  accounts 
assigned  bv  Colonel  Morrow.  That  is  as  far  as  I  go,  because  that  is  all 
a  matter  of  public  record  in  the  newspapers. 

Mr.  CHANDLER.  And  that  fact  was  generally  known  ? 

Mr.  CALKINS.  That  fact  was  generally  known,  and  the  further  fact  that 
an  arrangement  had  been  made  with  Colonel  Morrow  to  fix  it  up.  If  it 
be  a  fact  that  they  were  fraudulent  vouchers,  I  do  not  want  the  knowledge 
of  that  fact  to  rest  with  General  Swaim,  and  shut  out  the  rest  of  the  world. 
That  wa*  the  point,  and  the  only  point,  I  made. 

The  PRESIDENT.  I  understood  the  point  perfectly. 

Mr.  CALKINS.  Now  I  will  a*k  the  question  whether  the  fact  that  an. 
arrangement  had  been  made  l>etween  the  bankers  or  creditors  of  Colonel, 
Morrow  und  hims-.-lf  was  ^ensrallv  ku  nv:i  throughout  th«  r-itv? 
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Mr.  CHANDLER.  I  object  to  that.  If  anybody  told  the  witness  so,  and 
you  want  hearsay,  let  hiru  state  that,  but  it  is  an  absolute  impossibility 
for  him  to  testify  what  the  whole  community  knows. 

Mr.  CALKINS.  It  is  notorious,  and  a  matter  of  notoriety  may  always 
be  proved. 

Mr.  CHANDLER.  I  do  not  want  the  witness  put  in  the  attitude  of  swear- 
ing to  a  thing  that  he  cannot  possibly  know. 

The  PRESIDENT.  The  witness  will  answer  the  question. 

A.  So  far  as  I  know,  it  was  a  matter  of  public  notoriety  ;    it  was 

published  in  the  newspapers,  both  here  and  in  New  York.     I  do  not 

think  the  name  of  Colonel  Morrow  was  mentioned  in  the  papers 

105  here,  but  it  was  in  New  York  papers. 

Q.  Now,  I  come  directly  to  another  conversation  :  You  say  that 
at  Mr.  Parker's  house,  or  some  place  where  Mr.  Parker  was  present — I  do 
not  remember  at  what  house  you  put  it — General  Swaim  said  something; 
with  reference  to  his  account  against  Colonel  Morrow,  and  that  if  you 
bankers  did  not  "chip  in" — I  believe  that  was  your  expression — the  War 
Department  would  deprive  you  of  the  settlement  that  had  been  ma«Je,  or 
that  in  substance? — A.  Yes,  sir. 

Q.  Where  was  that  conversation  ? — A.  At  Mr.  Parker's  office.  I  was 
sitting  in  an  old  rocking-chair,  with  my  feet  thrown  over  the  side  of  it ; 
General  Swaim  was  walking  across  the  middle  of  the  room ;  he  turned 
around  and  said :  "  Now,  Bateman,  if  Cooke  and  the  rest  of  you  don't 
chip  in  and  help  me  out  on  what  Morrow  owes  me,  I  will  squeeze  him  at 
the  War  Department  so  none  of  you  will  get  your  money." 

Q.  Let  me  see  if  I  can  refresh  your  recollection  on  that  subject.  Did 
General  Swaim  say,  after  a  conversation  had  ensued  in  which  the  settle- 
ment had  been  alluded  to,  that  Mr.  Bryan  and  other  creditors  of  Colonel 
Morrow  had  applied  to  him  to  know  how  they  were  to  get  their  money ; 
that  Colonel  Morrow  was  also  owing  him  (Swaim)  ;  and  did  he  say  that 
any  of  his  creditors  could  deprive  you  of  that  settlement  by  action  through 
the  War  Department,  or  words  to  that  effect? — A.  No,  sir.  The  conver- 
sation began  as  I  gave  it,  and  ended  in  a  very  angry  attack  by  me,  and 
he  left  the  office  and  went  to  the  War  Department. 

Q,.  1  >id  he  in  that  conversation  mention  any  of  the  creditors  of  Colonel 
Morrow  ? — A.  None  except  General  Swaim. 

Q.  Did  he  use  the  words,  "butchers  and  bakers"? — A.  No,  sir;  he- 
has  mentioned  them  since. 

106  Q.  And  Mr.  Parker  was  present  at  that  conversation  ? — A.  Yesr 
sir. 

(At  the  request  of  Mr.  Calkins,  the  Court  took  a  recess  from  1.50 
o'clock  to  2.20  p.  m.,  when  the  cross-examination  was  resumed,  as  fol- 
lows :) 

Q.  You  stated  in  answer  to  your  counsel  yesterday  that  General  Swaim 
had  never  made  any  demand  upon  you  for  payment  of  this  due-bill  up 
to  the  time  when  Mr.  Humphrey  presented  it,  or  that  in  substance  ? — A_ 
Yes,  sir. 

Q.  You  may  state  whether,  while  in  New  York,  you  received  a  tele- 
gram from  your  house  saying  that  General  Swaim  had  been  in  your  house 
claiming  to  have  a  $5,000  due-bill  against  you? — A.  I  never  did. 

Q.  You  never  got  that  information  from  your  house  ? — A.  Never. 
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Q.  Not  from  your  partner  or  clerk?— A.  I  had  no  partner  here;  my 
partner  is  resident  in  New  York. 

Q.  Your  present  partner? — A.  Yes,  sir. 

Q.  Who  is  vour  present  partner? — A.  Douglas  Green. 

Q.  You  duf  not  receive  that  information  ? — A.  Never. 

Q.  Did  you  get  that  information  from  Mr.  Beall  ? — A.  Never. 

Q.  Mr.  BeallWU  in  your  office,  was  he  not? — A.  Yes,  sir.  The  pay- 
ing-teller and  the  book-lceeper  positively  assured  me  that  the  first  time  they 
ever  saw  that  due-bill  it  was  in  the  hands  of  Mr.  Humphrey. 

Q.  What  other  people  tell  you  is  not  what  you  know  yourself.  I  only 
ask  you  if  you  got  information  that  he  demanded  payment  of  the  note,  or 
niitiiied  you  that  he  held  the  note? — A.  No,  sir. 

Q.  Had  you  ever  demanded  that  note  from  him? — A.  No,  sir;  I  had 
forgotten  its  existence. 

107  Q.  Forgotten  that  you  had  given  such  a  note? — A.  I  do  not 
consider  it  a  note ;  it  is  a  memorandum  contract. 

Q.  Forgotten  that  you  had  given  it  to  him? — A.  I  do  not  say  forgot- 
ten I  had  given  it  to  him ;  it  had  gone  out  of  my  mind  as  a  matter  of 
any  essential  importance  whatever,  any  more  than  a  statement  of  a  pur- 
chase of  stock. 

Q.  How  frequently  had  General  Swaim  tried  to  get  you  to  fix  up  your 
account  or  look  it  over  with  him  ? — A.  The  first  intimation  that  I  had 
from  General  Swaim  that  he  was  not  perfectly  satisfied  was,  I  should  think, 
some  time  along  in  November  or  December,  1883,  when  he  came  and  said 
he  could  not  make  out  his  account.  Perhaps  it  was  some  time  in  Janu- 
ary. 1884,  that  he  said,  "I  can't  make  head  or  tail  of  that  account;  I 
don't  agree  with  you."  We  made  an  appointment  for  him  to  come  down 
at  3  o'clock.  At  4  o'clock  I  had  an  engagement  to  go  driving,  and  he  did  not 
get  there  until  about  ten  minutes  after  four,  and  then  I  asked  him  to  put  it 
off.  At  that  time  I  told  my  book-keeper  (who  lives  in  Alexandria,  and  gen- 
eral ly  goes  down  there  on  the  train  every  afternoon  at  4  o'clock),  "  You  make 
an  appointment  with  General  Swaim  any  afternoon  that  he  will  come  here, 
and  then  you  remain  here  and  go  over  this  account  with  him."  General 
Swaim,  I  believe,  made  the  appointment,  but  I  was  in  New  York  at  the 
time  the  appointment  came  off. 

Q.  State  if  you  are  informed  that  they  did  go  over  the  account.— A.  I 
am  informed  that  he  brought  an  account  there  which  was  as  absolutely 
different  from  our  account  as  could  be — I  mean  as  far  as  the  general  result 
was  concerned.  It  seemed  to  have  all  of  General  Swaim's  profits  and 
none  of  his  losses.  I  have  not  seen  it  myself  or  gone  over  it,  but  that 
M«med  to  l>e  the  general  impression.  The  major  part  of  his  losses  were 
left  out. 

108  Q.  Was  it  at  this  interview,  or  at  a  subsequent  interview,  that 
he  offered  to  leave  these  matters  to  Mr.  Thompson  ?-*-A.  What 

interview? 

Q.  When  he  appointed  a  meeting  with  your  book-keeper. — A.  Noth- 
ing was  said  about  it. 

Q.  Did  he  not  offer  to  leave  it  to  Mr.  Thompson,  the  banker? — A.  No, 
•-ir;  the  fact  was  never  mentioned  that  there  was  a  disagreement;  I  did 
not  know  it  except  that  he  said  he  could  not  make  his  tally-sheets  agree 
with  mine. 
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Q.  You  say  he  did  not  at  that  time,  or  subsequently,  leave  it  to  Mr. 
Thompson,  the  banker  ? — A.  Never. 

Q.  With  reference  to  the  assignment  of  the  note  to  Humphrey ;  you  say 
Mr.  Humphrey  called  on  you  or  called  on  the  bank  when  you  were  not 
there? — A.  Excuse  me,  but,  injustice  to  both  parties,  I  would  like  to  state 
the  result.  I  have  a  private  wire  between  my  office  here  and  New  York  and 
we  converse  very  freely  backward  and  forward.  While  in  New  York  I 
was  informed  by  telegraph  one  morning  that  General  Swaim  had  come  down 
to  the  office  here  the  day  before  to  get  me  to  go  over  the  account  with  him. 
I  said,  "  He  will  have  to  leave  it  until  some  time  when  I  am  in  Washington." 
The  reply  came  back  to  me,  "  General  Swaim  wants  to  see  you  Sunday 
forenoon."  I  said,  "  I  cannot  see  him  Sunday  forenoon."  The  telegram 
then  came :  "  He  wants  you  to  meet  him  at  the  office  at  3  o'clock  Sunday 
afternoon."  So  I  came  down  to  the  office  at  3  o'clock  Sunday  afternoon. 

Q.  His  office  or  yours  ? — A.  My  office.     I  remained  there  about  ten 

minutes,  not  for  the  purpose  of  going  over  these  accounts  with  General 

Swaim,  but  simply  to  ask  him  to  come  some  other  time;  to  tell  him  that  I 

was  tired,  and  did  not  do  business  at  my  office  on  Sundays.     From 

109  that  time  forward  I  do  not  believe  General  Swaim  has  ever  been  in 
the  office. 

Q.  Did  you  meet  him  there  that  Sunday? — A.  No;  he  was  not  there 
at  the  time  I  left. 

Q,.  Did  you  see  him  at  any  time  to  arrange  with  him  to  have  a  meeting 
at  some  other  time? — A.  Never. 

Q,.  You  saw  him  frequently  on  the  streets,  of  course? — A.  No;  he  al- 
ways went  across  the  street  to  the  other  side. 

Q.  Did  you  pass  him  on  the  street? — A.  No,  he  never  gave  me  an  op- 
portunity. Whenever  he  would  go  by  the  bank  he  would  always  cross 
over  to  the  other  side  of  the  street. 

Q.  In  answer  to  your  counsel  yesterday  you  said  something  with  refer- 
ence to  a  demand  made  for  the  payment  of  all  the  note.  I  will  ask  you 
now  to  state,  as  nearly  as  you  can,  the  exact  words  that  passed  between 
you  and  Mr,  Humphrey  on  that  subject. — A.  The  first  I  knew  that  this 
thing  was  in  existence  was  the  telegram  I  received  over  my  wire  from  my 
office  here,  saying  that  Mr.  Humphrey  had  presented  for  payment  a  so- 
called  note  for  $5,000,  signed  by  the  firm,  and  asking  what  should  be  done 
about  it,  or  what  I  knew  about  it.  I  telegraphed  back  not  to  pay  it  under 
any  circumstances;  to  pay  no  attention  to  it,  or  something  of  that  kind.  I 
returned  to  Washington  in  a  couple  of  days,  and  Mr.  Humphrey  called  at 
the  bank.  He  went  into  the  private  office,  and  said  to  me,  "  I  have  got 
something  here  against  you."  He  started  right  off  by  saying,  "  General 
Swaim  says  to  me,  '  Is  Bateman  good  for  $5,000?'  I  said,  '  Yes ;  I  will 
take  Bateman  for  $5,000.'"  He  then  said,  "  He  gave  me  this,  and  I  knew 
you  would  be  good,  and  I  took  it."  I  said,  "  Mr.  Humphrey,  somebody 
is  making  a  cat's-paw  of  you,  and  he  wants  to  get  that  money 

110  here."     I  took  him  into  the  office  and  showed  him  General  Swaim's 
checks.     He  then  said,  "  Swaim  shall  not  make  a  cat's-paw  of  me," 

and  he  then  went  out  of  the  office.     That  is  as  near  as  I  can  remember 
the  conversation. 

Q.  That  was  the  exact  conversation  as  you  remember  it  ? — A.  As  I  re- 
member it. 
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Q.  How  long  was  it  from  that  time  until  you  saw  General  Swaim,  or 
did  you  *N-  him  :it  all  about  it?  —  A.  No  ;  not  at  all. 

Q.  Why  did  von  not  go  to  see  General  Swaim?  —  A.  I  considered  that 
a  mild  *|*'fir>  uf  blackmailing,  and  paid  no  attention  to  it. 

Q.  U  that  the  only  reason  you  have  for  not  going  to  see  General 
Swaim?—  A.  Yes,  sir. 

(1.  hid  you  otter  to  pay  Humphrey  any  balance  that  was  due  Swaim  on 
that  not,'.  or  a  settlement  of  it?  —  A.  No,  sir. 

(^.  You  may  now  state  how  long  it  wa<  from  that  time  until  you  got 
noti.v  of  the  suit.  —  A.  I  will  state  right  here  that  I  sent  for  Mr.  Hum- 
phrey once  soon  after  that,  within  a  day  or  so,  with  a  notary  public,  to  try 
to  get  an  affidavit  from  him  sis  to  the  circumstances  of  the  matter,  which 
affidavit  I  intended  to  use  as  a  basis  for  the  charges  that  have  since  been 


Preferred  in  your  letter  afterwards  ?  —  A.  Yes,  sir. 

(J.  Did  you  obtain  the  affidavit  ?  —  A.  No.  He  took  the  affidavit  and 
said  he  could  not  sign  it  until  he  had  seen  Bright,  and  I  could  never  get 
li«>ld  of  him  or  see  him  afterwards. 

<v>.  Have  you  that  blank  affidavit  now?  —  A.  It  was  written  out  ready 
for  him  to  sign  ;  I  do  not  know  whether  it  was  left  with  him  or  whether 
it  i-  at  my  office. 

Q.   If  you  have  it  will  you  produce  it?  —  A.  I  will,  with  great  pleasure. 
Q.   How  long  after  that  time  was  it  before  suit  was  instituted  ?  — 
111        A.  I  do  not  remember. 

Q.  About  how  long?  —  A.  (After  referring  to  papers  connected 
with  tin-  -uit  spoken  of.)     i  think  about  two  months. 

(^.  That  would  be  your  recollection?  —  A.  The  only  evidence  I  am  tak- 
ing is  that  they  figured  up  the  interest  on  the  back  of  the  note  to  Febru- 
ary 15,  and  they  have  brought  suit  on  the  loth  of  April.  I  do  not  pre- 
tend to  know  except  from  that  fact. 

Q.  So  that  you  would  put  it  at  about  two  months?  —  A.  I  take  your 
own  evidence  in  regard  to  that  ;  I  do  not  know. 

(  J.  Whrti  the  notice  of  the  suit  was  served  upon  you  what  did  you  do?  — 
A.  I  laid  it  on  my  desk  in  the  office,  where  it  remained  for  a  couple  of 
hours,  until  it  became  rumored  around  here  on  the  street  that  Bateman's 
paper  had  gone  to  protest. 

Q.  Then  what  did  you  do  ?  —  A.  I  wrote  that  letter  to  the  Secretary  of 
War,  which  is  published. 

Q.  Did  you  take  it  with  you  when  you  went  to  see  the  Secretary  ?  —  A. 
Yes,  sir. 

Q.  Did  you  see  him?  —  A.  No,  sir  ;  I  saw  his  private  secretary. 

Q.  Wrho  is  that?  —  A.  Mr.  Stone.  And  I  wish  to  impress  very  clearly 
on  the  Court  that  one  point,  that  I  went  there  - 

Q.  (Interposing.)  Wait  one  moment  ;  let  your  counsel  argue  that  point 
and  let  me  ask  you  the  question.  —  A.  That  is  a  sensitive  point. 

<^.  ^  ou  went  to  the  iSecretary  of  War  and  you  saw  his  private  secre- 
tary V  —  A.  Yes;  and  asked  to  seethe  Secretary. 

Q.  Was  he  in  ?—  A.  He  was  there,  but  I  could  not  get  an  audience.  I 
let  Mr.  Stone  read  a  copy  of  the  letter  to  show  whether  it  was  important, 
and  ask«-d  him  to  go  and  see  if  I  could  secure  an  audience  with  the  Secre- 
tary. Mr.  Stone  suggested  that  I  come  back  alwut  half  past  two  in 
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112  the  afternoon.     I  went  back  about  half  past  two  in  the  afternoon, 
and  Mr.  Stone  said,  "  You  will  have  to  come  to  see  him  at  10 

o'clock  to-morrow  morning." 

Q.  Your  letter  was  published  that  night? — A.  Yes,  sir. 

Q.  Before  it  reached  the  Secretary's  notice  ? — A.  No,  sir. 

Q.  What  time  did  it  reach  the  Secretary's  eye  ? — A.  I  suppose  at  that 
hour;  at  least  I  put  it  into  Mr.  Stone's  hands  at  half  past  two,  and  said, 
"  I  want  you  to  deliver  that  to  the  Secretary  of  War." 

Q.  Did  the  letter  which  was  published  come  from  you  or  from  the  Sec- 
retary's office  ? — A.  From  me. 

Q.  The  next  morning  the  meeting  at  Parker's  occurred,  did  it  not  ? — 
A.  Yes ;  I  would  like  to  state  why  I  gave  that  letter  to  the  press. 

Q.  You  can  state  it  now  if  you  want  to,  or  when  Mr.  Chandler  ques- 
tions you ;  I  do  not  care. — A.  There  has  been  some  criticism  on  me  for 
giving  that  to  the  press. 

The  PRESIDENT.  We  do  not  care  to  hear  any  statements  in  regard  to 
that.  You  must  bear  the  criticisms  as  you  can. 

Mr.  CALKINS.  I  do  not  care  to  go  over  the  details  again  as  to  how  you 
and  Swaim  were  brought  together  at  Parker's,  but  I  will  come  directly  to 
the  interview. 

Q.  I  understood  you  to  say  that  the  understanding  was  that  the  note 
was  to  be  surrendered  to  you. — A.  The  due-bill. 

Q.  The  due-bill  was  to  be  surrendered  to  you  ? — A.  Yes,  sir. 

Q.  How  did  it  come  that  you  consented  to  the  arbitration  that  you  say 

was  drawn  up  by  General  Swaim  before  the  note  was  delivered  to  you  if 

that  was  the  understanding? — A.  Because  it  was  the  personal  assurance 

of  Mr.  Parker  and  General  Swaim  that  it  would  be  done ;  that  was  the 

point  that  was  made  distinctly  there  at  that  time. 

113  Q.  Did  you  offer  to  put  up  a  $5,000  certified  check  against  the 
$5,000  note,  and  leave  them  both  pledged  to  abide  the  arbitra- 
tion ? — A.  No. 

Q.  I  want  to  be  particular  upon  that  subject,  and  want  to  refresh  your 
recollection.  Did  not  General  Swaim  say,  "  Why,  I  do  not  demand  that "  ? — 
A.  No. 

Q.  Did  he  not  say,  "All  I  desire  is  the  adjustment  of  the  accounts"  ? — 
A.  No. 

Q.  Did  not  that  conversation,  or  some  such  conversation,  take  place? — 
A.  No;  I  know  what  you  refer  to.  Mr.  Parker  was  in  my  office,  and  said, 
"  General  Swaim  feels  that  he  has  a  claim  against  you."  I  said,  "Why 
don't  he  come  and  collect  it  or  claim  it; "  I  do  not  recollect  the  exact  con- 
versation, but  what  you  are  referring  to  was  the  conversation  between  Par- 
ker and  myself. 

Q.  Did  you  say  in  that  conversation  that  you  would  put  up  a  $5,000 
certified  check  as  against  the  note? — A.  No;  I  said,  "lam  worth  $5,000 
or  $1 0,000.  I  am  willing  to  put  the  whole  thing  in  the  hands  of  anybody." 
This  was  to  Parker;  it  was  not  said  to  General  Swaim;  no  such  thing 
was  mentioned  to  him. 

Q.  Coming  down  to  the  agreement  which  you  say  General  Swaim  first 
signed  and  submitted  in  these  words  : 

I  agree  to  get  from  Bright,  Humphrey  &,  Co.  the  due-bill  given  by  Batemau  &  Co. 
to  me  lor  $5,UOU,  dated  July  15,  L3H2,  and  place  the  same  m  the  hands  of  M.  M.  Parker. 

D.  G.  SWAIM. 
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DM  I  underhand  you  to  say  that  you  saw  that  before  you  finally  signed 
thea^r.fiu. nt  to  -ulunit  your  accounts? — A.  Yes,  sir ;  they  were  drawn 

up  altogether,  but  this  was  done  h'r-t. 

Ill  ( j.   You  sav,  tlien,  that  you  did  not  agree  that  that  note  should  be 

-.in-rendered  to  Parker  and  not  yourself? — A.  Parker  at  this  time 
wa-  a.-tini;  an  my  friend.  It  was  suggested  that  these  charts  should  be 
withdrawn,  hut  f  declined  to  do  it  until  the  due-bill  was  placed  in  my  h;mds. 
Then  1'arki-r  gave  me  his  jwrsonal  assurance  that  it  should  be  done — that 
he  would  see  that  it  was  done — and  General  Swaim  signed  that  written 
agreement  that  he  would  place  it  in  Parker's  hands.  , 

Then  Parker  was  to  deliver  it  to  you  under  that  arrangement  ? — A. 
Ye>,  -ir. 

(^.   Was  to  surrender  the  due-bill  to  you? — A.  Yes,  sir. 

12-  Are  you  very  clear  on  that  point? — A.  Yes,  sir. 

(J.  And  you  think  you  cannot  be  mistaken  upon  that  qu«-tion  ? — A.  I 
do  not  think  there  is  any  question  as  to  there  being  any  mi-take. 

1 1.   NVhat  was  to  be  submitted  under  this  agreement? 

Mr.  CHANDLER.  I  submit  that  that  paper  speaks  for  itself.  It  is  plain, 
and  determines  in  its  own  words  what  is  to  be  submitted. 

M  r.  (  'A  LKINS.  I  ask  him  now  if  the  note  was  to  be  surrendered  through 
Mr.  I'arker  under  the  understanding,  and  what  was  to  be  submitted  to  the 
arbitration  under  this  agreement.  This  agreement  does  not  state  specifically, 
but  generally,  what  is  to  be  submitted. 

M  r.  (  HANDLER.  The  agreement  does  state  just  what  is  agreed  to  be  sub- 
mitted, namely,  the  question  of  the  difference  between  them  growing  out  of 
their  business  transactions ;  that  was  to  be  submitted  to  the  Hon.  Mr.  But- 
terworth.  It  is  not  proper  to  ask  the  witness  to  construe  that  paper; 
the  Court  will  construe  it.  If  he  wants  to  ask  the  witness  anything 
1 1  •")  about  the  history  of  the  paper,  that  is  another  thing. 

Mr.  CALKIXS.  I  do  not  insist  upon  the  question.  I  will  withdraw 
it  t< »  save  time.  I  do  not  agree  that  the  witness  is  to  construe  it.  I  only  agree 
that  I  will  withdraw  the  question  for  the  purpose  of  making  progress. 

The  PRESIDENT.  I  would  prefer  to  have  the  question  answered.  If  it 
is  not  answered  now,  the  question  will  undoubtedly  be  asked  by  the  Court 
hereafter. 

Q.  What  was  to  be  submitted  to  the  arbitration  ? — A.  General  Swaim 
protested  to  me  that  he  simply  brought  that  suit  on  the  due-bill  in  order 
to  determine  the  difference  of  a  few  hundred  dollars  between  us.  That 
ilitl'orence  that  he  was  trying  to  determine  upon  the  due-bill  was  to  be  sub- 
mitted to  arbitration  under  that  agreement,  and  the  due-bill,  so  far  as  that 
is  concerned,  was  to  go  out  of  existence. 

r.y  the  PRESIDENT: 

1  i.  Do  you  mean  to  say  that  the  due-bill  was  not  a  part  of  the  reference 
t«.  arbitration? — A.  It  was  not. 

(J.  A>  I  understand  you,  that  agreement  between  General  Swaim  and 
yonr-elt'did  not  touch  the  question  of  this  due-bill? — A.  No,  sir. 

',».    It  \va-  not  to  be  submitted? — A.  No,  sir. 

<  J.  Wa-  that  the  mutual  understanding? — A.  So  far  as  I  was  concerned 
it  \v:i~. 

Q.  Was  it  mentioned  in  this  agreement  that  this  due-bill  was  not  to  Jbe 
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considered  in  the  arbitration  ? — A.  Not  in  so  many  words.  The  due-bill 
was  to  be  surrendered  to  me,  and  the  matter  of  our  differences  was  to  be 
determined  by  the  arbitrator. 

By  Mr.  CALKINS: 

116  Q.  It  was  mutually  understood  that  the  due-bill  was  not  to  enter 
into  the  consideration  of  these  differences  at  all  ? — A.  So  I  under- 
stood it. 

Q.  Was  it  a  mutual  understanding  ? — A.  It  did  not  come  down  to  so 
many  words,  except  my  demand  was  that  the  suit  should  be  withdrawn 
and  the  due-bill  surrendered  to  me.  They  could  not  get  the  due-bill  that 
day  in  time  for  me  to  withdraw  my  charges  at  the  War  Department  be- 
fore 1  o'clock ;  therefore  the  written  agreement  came  up  that  it  should 
be  done.  As  suit  was  brought  on  the  due-bill,  if  the  due-bill  was  sur- 
rendered, the  suit  would  have  to  be  withdrawn  before  that  could  be 
done. 

Q.  And  the  written  agreement  you  refer  to  is  this  one  in  which  General 
Swaim  was  to  deliver  the  paper  into  the  hands  of  M.  M.  Parker? — A. 
Yes,  sir ;  under  those  circumstances. 

Q.  After  that  was  done  you  wrote  a  letter  to  the  Secretary  of  War 
withdrawing  the  charges  ? — A.  Yes,  sir. 

Q.  Let  me  read  you  the  letter : 

To  the  Hon.  SECT'Y  OF  WAR: 

DEAR  SIR  :  The  suit  against  our  firm,  on  the  due-bill  mentioned  in  nay  charges  of 
yesterday  against  Gen.  D.  G.  Swaim,  having  been  withdrawn,  and  the  differences 
between  Gen.  Swaim  and  myself  satisfactorily  settled,  I  hereby  withdraw  the  charges 
contained  in  my  letter  of  April  16th,  against  said  Gen.  D.  G.  Swaim,  he  claiming 
they  were  made  under  a  misapprehension  of  facts,  which  I  concede. 

What  do  you  mean  when  you  say  that  the  charge  was  made,  as  you 
concede,  under  a  misapprehension  of  facts  ? — A.  I  conceded  that  he 
claimed  they  were. 

Q.  That  is  all  ? — A.  Yes,  sir ;  so  understood  that  day. 

117  Q.  And  if  it  were  true  that  his  purpose  was  to  bring  about  a 
settlement  of  these  accounts,  some  of  which  he  disputed,  do  you 

still  concede  that  your  charge  of  fraud  was  made  under  a  misapprehen- 
sion of  facts  ? — A.  No,  sir. 

Q.  Then  your  concession  was  that  his  claim  was  that  it  was  made 
under  a  misapprehension  of  facts  ? — A.  His  statement  to  me  and  his 
statement  to  the  Secretary  of  War  are  just  as  different  as  to  facts  as  they 
can  be. 

Q.  I  am  not  asking  about  that  now  ;  I  will  come  to  that  presently.  I 
am  asking  whether,  in  this  letter  to  the  Secretary  of  War,  you  conceded 
that  your  charge  of  fraud  was  made  under  a  misapprehension  of  facts;  if 
there  was  an  honest  difference  between  you  and  General  Swaim  as  to  your 
accounts? — A.  No,  sir;  General  Swaim  wrote  that  letter.  He  first  put 
"  I  admit "  at  the  bottom,which  was  scratched  out.  That  letter  was  writ- 
ten and  rewritten  several  times  by  General  Swaim  and  myself.  First, 
the  phrase  "  amicably  settled  "  was  used,  and  that  was  stricken  out  and 
"satisfactorily  settled"  was  substituted;  then  the  expression  was  used, 
il  having  been  made  under  a  misapprehension  of  facts,"  which  I  would 
not  put  in.  I  would  not  sign  it  when  it  was  written  "  he  claiming 
they  were  made  under  a  misapprehension  of  facts,  which  I  admit."  I 
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•.;•_'!>•  -I  the  letter  after  submitting  it  to  two  other  parties  as  to  the  mean- 
ing of  the  words  "  I  concede." 

Q.  Then  I  understand  that  the  basis  of  your  settlement  was  a  proposi- 
tion that  the  suit  was  to  b3  withdrawn  and  you  were  to  withdraw  the 
charges  made  against  General  Swaim  ?— A.  The  settlement  was  made  ujxui 
the  basis  that  his  suit  was  to  be  withdrawn,  and  the  charges  I  had  made 
were  to  be  withdrawn. 

Q.  Is  it  true  that  after  the  suit  was  withdrawn  you  did  submit 

118  this  letter  to  persons  for  the  purpose  of  avoiding  the  making  of 
that  admission  ? — A.  No  ;  that  letter  was  signed  really  before  the 

suit  was  withdrawn,  after  he  had  signed  the  agreement  to  do  it. 

Q.  In  other  words,  when  the  whole  matter  went  into  arbitration  you  did 
not  intend  at  last  to  withdraw  the  charges  of  fraud  ;  is  that  it  ? — A.  No, 
sir.  I  honestly  believed  that  General  Swaim  made  an  honest  statement  to 
me  in  Mr.  Parser's  office  until  I  read  an  absolutely  different  statement  to 
the  Secretary  of  War  written  on  the  next  day. 

Q.  Then  you  changed  your  opinion? — A.  I  did,  very  decidedly. 

Q.  Then  what  you  did  l>efore  you  read  that  was  done  upon  an  honest 
belief? — A.  I  was  honest. 

Q.  You  believed  that  he  was  honest  about  it  ? — A.  Yes,  sir. 

Q.  Before  you  had  read  that  statement,  and  while  you  vrere  acting  hon- 
estly in  that  belief,  you  still  did  not  intend  to  withdraw  your  statement '.' — 
I  did  not  withdraw  the  charge  of  fraud.  I  withdrew  the  charges  in  a  gen- 
eral way  on  his  explanation  to  me  only.  I  claimed  that  if  he  conceded 
certain  things  I  would  withdraw  the  charges. 

Q.  Now,  we  will  go  to  the  indorsement  of  General  Swaim,  and  I  desire 
to  read  this : 

BUREAU  OF  MILITARY  JUSTICE, 

April  18,  1884. 

Respectfully  returned  to  the  Secretary  of  War.  I  had  a  bauk  account  with  Bate- 
man  A.  Co.,  and,  besides,  I  loaned  them  $5,000,  at  six  per  cent,  interest,  for  which  they 
gave  me  an  instrument  reading :  "  Due  D.  G.  Swaim,  or  order,  five  thousand  dollars, 
value  received.  Bateuiau  &  Co.,  Washington,  D.  C.,  July  15,  1882." 

Was  there  anything  in  that  statement  that  was  unfair  ? — A.  I 

119  think  there  are  three  or  four  mistakes. 

Q.  State  what  they  are. — A.  First,  it  starts  off  with  an  implica- 
tion that  he  had  a  balance  at  Bateman  &  Co.'s  when  that  was  deposited, 
when,  in  fact,  he  was  overdrawn. 

Q.  Please  state  to  the  Court  how  that  implication  arises  in  your  mind. — 
A.  f  he  had  bean  overdrawn  he  would  not  have  stated  to  the  Secretary 
of  War  that  he  had  a  bank  account  with  Bateman  &  Co.,  but  it  was  over- 
drawn. He  just  left  it  under  the  implication  that  he  had  other  moneys  to 
his  credit.  That  is  wrong.  That  is  one  mistake. 

Q.  And  you  give  that  as  your  construction  of  his  language  ? — A.  I  do. 

Q.  "  I  had  a  bank  account  with  Biiteman  &  Co."  Is  that  true?  Did 
he  have  a  bank  account  before  the  note  wa«  given? — A.  Yes,  sir. 

Q.  "And,  besides,  I  loaned  them  $5,000,  at  six  per  cent." ;  is  that  true? — 
A.  No,  sir. 

Q.  This  was  a  loan  to  you,  and  you  gave  a  due-bill  for  it  ? — A.  You 
have  heard  all  the  explanation  as  to  that. 

Q.  What  is  the  next  misstatement  contained  in  what  I  have  read  ? — A. 
"  Due  D.  G.  Swaim,  or  order,  $5,000."  He  pretended  to  give  a  copy  of 
that  instrument,  but  left  off  the  main  part  of  it.  » 
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Q.  What  is  the  main  part  that  was  left  off? — A.  One  of  the  conditions 
was  left  off. 

Q.  What  was  the  condition? — A.  Ten  per  cent,  and  six  per  cent,  in- 
terest. 

Q.  You  have  already  told  the  Court  that  that  had  no  reference  to  the 
business  transactions  between  you  and  General  Swaini. — A.  No,  sir;  that 
refers  to  Mr.  J.  Stanley  Brown's  deposit. 

Q.  That  refers  to  business  transactions  between  him  and  Gen. 

120  Swaini  ?— A.  Yes,  sir. 

Mr.  CHANDLER.  Part  of  the  agreement. 

The  WITNESS.  Part  of  the  agreement. 

Mr.  CALKINS.  We  will  not  go  back  into  that. 

Mr.  CHANDLER.  I  am  suggesting  that  it  was  part  of  the  written  agree- 
ment, no  matter  what  he  said  it  meant. 

Q.  "  This  is  a  negotiable  promissory  note,  according  to  all  the  authorities 
on  the  subject,  and  was  transferred  in  due  course  of  business,  and  payment 
demanded  but  refused." — A.  General  Swaim  has  admitted  to  this  Court 
that  it  was  not  transferred  in  the  due  course  of  business,  or  you  have  for 
him ;  that  it  was  determined  in  a  roundabout  way  to  bring  suit  in  order  to 
fix  the  difference. 

Q.  By  the  words  "  due  course  of  business,"  you  refer,  as  a  banker,  to 
different  actions  from  those  that  would  be  referred  to  by  persons  not  in  the 
banking  business.  In  other  words,  it  was  not  "  in  due  course  of  business," 
according  to  your  way  of  doing  business.  Is  that  what  you  mean  ? 

Mr.  CHANDLER.  I  submit  that  that  is  a  legal  question  not  to  be  deter- 
mined by  the  witness.  If  it  conforms  to  the  legal  definition,  it  is  right; 
otherwise,  it  is  wrong. 

Mr.  CALKINS.  You  and  I  will,  no  doubt,  agree  to  what  the  law  is  when 
we  come  to  it. 

Mr.  CHANDLER.  I  insist  that  he  shall  not  cross-examine  the  witness 
upon  the  law. 

Mr.  CALKINS.  I  am  not  doing  so. 

Q.  "  Bateman  &  Co.  claimed  set-offs  to  the  note,  the  correctness  of  which 

I  denied."     Is  there  any  thing  wrong  in  that? — A.  Yes.     I  made  no  claim 

on  the  set-off  of  the  note.     It  was  never  presented  by  General 

121  Swaim. 

Q.  "  I  endeavored  to  effect  a  settlement  with  them  or  refer  the 
matter  to  an  arbitrator,  but  without  effect." — A.  That  is  wrong. 

Q.  "  The  note  was  put  in  suit,  but  they  now  agree  to  refer  the  whole 
subject  to  an  arbitrator,  and  with  that  view  the  suit  has  been  withdrawn." — 
A.  In  general,  that  is  correct.  He  says,  "They  agree";  it  would  have 
been  just  as  well,  of  course,  to  say,  "  We  agree." 

Q.  "  The  note  (or  due-bill,  as  it  is  incorrectly  termed)  is  now  in  the 
possession  of  Bright  &  Humphrey,  the  indorsees  thereof." — A.  Yes,  sir ; 
that  due-bill  was  surrendered,  to  the  best  of  my  knowledge  and  belief. 

By  the  PRESIDENT  : 

Q.  Do  you  know  it? — A.  I  have  General  Swaim's  own  word  for  it. 
Q.  State  how  you  know  it. — A.  General  Swaim,  half  an  hour  before 
that  letter  was  referred  to  him  by  the  Secretary  of  War,  was  pleading  with 

Mr.  CALKINS  (interposing).  I  object  to  the  word  "  pleading." 
16285 5 
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A.  (Continuing.)  Was  insisting  to  me  that  he  had  withdrawn  the  suit, 
surrendered  the  due-bill,  and  carried  out  his  part  of  the  agreement  squarely, 
and  that  I  should  state  so  to  the  press—should  try  to  get  it  into  the  Star 
that  night— what  he  had  raid  to  me.  I  said,  "All  right;  you  said  to  me 
that  tlii-  .-nit  was  withdrawn  simply  because  you  brought  the  suit  to  deter- 
mine the  difference  of  a  few  hundred  dollars  between  us  ;  is  that  so  ?  " 
He  said,  "Yes."  I  said,  "Now,  I  will  go  down  to  the  Star  and 

122  put  that  in,  with  the  distinct  understanding  that  you  have  made  no 
other  statement  to  the  press,  and  that  you  will  not  make  a  different 

statement  from  that  to  the  press."  I  went  from  there  down  to  the  Star 
office — this  was  before  3  o'clock  in  the  afternoon  of  the  date  that  that  letter 
was  referred  to  him — but  it  was  too  late  to  get  it  into  the  paper  that  day. 

The  PRESIDENT.  This  seems  to  be  all  irrelevant.  The  question  was 
how  he  knew  it. 

The  WITNESS.  Just  before  that  letter  was  sent  to  him  General  Swaim 
was  explaining  to  me  that  he  had  performed  his  part  of  the  agreement 
but  that  I  had  not  given  publicity  enough  to  relieve  him. 

By  Mr.  CALKINS  : 

Q.  If  it  was  General  Swaim's  understanding  that  this  due-bill  went 
before  the  arbitrator,  that  he  induced  Bright  &  Humphrey  to  withdraw 
the  suit  for  the  purpose  of  having  the  matter  adjusted  between  you  and 
Bright,  Humphrey  &  Co.,  so  that  they  could  have  the  proceeds  if  the 
award  was  against  you,  then  it  was  practically  in  their  possession,  was  it 
not? — A.  Not  by  any  terms  of  the  agreement,  or  any  honest  purpose. 

Q.  That  is  your  construction  of  it? — A.  Yes,  sir. 

Q.  Let  me  read  further : 

In  regard  to  the  fraudulent  pay-vouchers  the  facts  are  as  follows :  Lieut.  Col.  A.  P. 
Morrow,  at  the  time  a  member  of  General  Sherman's  staff,  a  comparative  stranger  to 
me  at  the  time,  came  to  my  office,  in  company  with  another  officer,  and  requested  me 
to  advance  him  several  months'  pay  on  his  pay-accounts. 

Do  you  know  anything  about  the  truth  or  falsity  of  that  statement  ? — 
A.  I  have  no  doubt  that  Colonel  Morrow  went  to  his  office,  but  I  do  not 
know  it. 

123  Q.  "I  told  him  I  did  not  do  that  kind  of  business,  but  in  a 
friendly  way  referred  him  to  brokers  in  the  city  doing  such  busi- 
ness, and  named  Batemau  &  Co.,  with  others."     Have  you  any  objection 
to  that  part  of  it  ? — A.  I  have. 

Q.  What  is  the  statement  that  you  criticise  there  ? — A.  I  say  in  general 
that  his  statement  is 

Q.  (Interposing.)  No, no;  that  particular  statement;  is  there  anything 
against  that  particular  statement? — A.  That  he  did  not  loan  money? 

Q.  "  I  told  him  I  did  not  do  that  kind  of  business,  but  in  a  friendly  way 
referred  him  to  brokers  in  the  city  doing  such  business,  and  named  Bateman 
&  Co.,  with  others.  I  may  have  given  him  a  note  of  introduction  to  that  firm." 
— A.  I  say  that  his  statement  of  the  fact  that  he  loaned  him  money  and 
took  a  bill  of  sale  on  his  piano  proves  that  he  did  do  that  kind  of  business. 

Q.  You  criticise  it  on  that  account? — A.  Yes,  sir. 

Q.  No  other? 

Mr.  CHANDLER.  I  submit  that  the  witness  is  not  required  to  criticise 
a  letter  that  the  other  party  has  written,  with  reference  to  its  literary  char- 
acter, construction  of  sentences,  and  punctuation. 
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Mr.  CALKINS.  The  Court  will  observe  that  my  purpose  is  to  show  the 
carrying  out  exactly,  on  the  part  of  General  Swaim,  of  what  he  understood 
to  be  embraced  in  the  terms  of  the  arbitration,  and  that  this  letter,  accord- 
ing to  his  understanding,  was  precisely  in  line  with  this  agreement.  That 
is  my  purpose.  My  purpose  in  asking  this  question  of  Mr.  Bate- 
124  man  is  to  show,  if  I  can,  the  animus  of  the  witness  in  the  charge. 
That  is  the  whole  purpose  and  nothing  else. 

Mr.  CHANDLER.  How  can  you  do  that  by  criticising  the  letter  ? 

Mr.  CALKINS.  I  am  asking  specifically  the  difference. 

Mr.  CHANDLER.  The  question  is  one  of  criticism. 

Mr.  CALKINS.  Then  I  will  say  "difference,"  and  proceed  in  that  way.. 

Q.  "  I  did  not  know  for  some  time  afterwards  that  Bateman  &  Co.  had 
advanced  money  to  Colonel  Morrow  on  his  pay-accounts."  Is  that  true  or 
incorrect  ? — A.  I  think  it  is  incorrect. 

Q.  "  It  will  be  seen  that  I  had  no  concern  or  interest  in  these  pay-ac- 
counts whatever,  and  all  I  did  was  the  friendly  act  of  introducing  a  brother 
officer  to  those  who  were  in  the  habit  of  doing  what  I  could  not  do  for 
him."  Is  that  incorrect? — A.  I  should  not  think,  under  the  circum- 
stances, he  would  care  to  do  it  for  him. 

Q.  "  I  have  no  knowledge  of  any  other  pay-account  transaction  with 
Bateman  &  Co."  Is  that  correct  ? — A.  I  think  it  is  ;  yes,  sir. 

Mr.  CALKINS.  The  next  paragraph  is  a  request  to  make  it  public ;  I 
do  not  care  to  read  that. 

The  Court  then,  at  3.06  p.  m.,  adjourned  to  meet  again  to-morrow,  Fri- 
day, May  9,  1884,  at  10.30  a.  m. 

ROBERT  N.  SCOTT, 
Maj.,  Third  U.  S.  Art'y,  Judge-Advocate  and  Recorder., 
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ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 
Washington,  D.  C.,  Friday,  May  9,  1884—10.30  a.  m. 

The  Court  met  pursuant  to  adjournment. 

Present:  Maj.  Gen.  John  Pope,  U.  S.  Army;  Brig.  Gen.  Christopher 
C.  Augur,  U.  S.  Army ;  Brig.  Gen.  Delos  B.  Sacket,  Inspector-General 
U.  S.  Army;  Maj.  R.  N.  Scott,  Third  Artillery,  Judge- Advocate  and 
Recorder  of  the  Court. 

Brig.  Gen.  David  G.  Swaim,  Judge- Advocate  U.  S.  Army,  with  his 
counsel,  Messrs.  Calkins  and  Johnston,  and  A.  E.  Bateman,  the  accuser, 
with  his  counsel,  Mr.  Chandler,  were  also  present. 

The  proceedings  of  the  last  session  were  read  and  approved,  and  then, 
at  12.40  p.  m.,  a  recess  was  taken  until  12.50  p.  m. 

The  recess  having  expired,  the  Court  resumed  its  session,  and  the  cross- 
examination  of  Mr.  A.  E.  BATEMAN  was  resumed. 

Mr.  CHANDLER.  If  the  Court  please,  I  made  an  admission  of  record 
yesterday  which,  standing  alone,  may  not  be  intelligible.  I  wish  to  say 
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that  I  made  the  admbwion  that  this  pice*  of  paper,  this  memorandum  01 
settlement,  \»  not  negotiable,  because  I  was  requested  by  Mr.  Calkins  to 
make  that  admission  to  relieve  him  of  the  necessity  of  bringing  a  witness 
to  show  thai  t:i- 1,  In-  claiming  that  he  had  the  right  to  subpoena  attorneys 
t,,  -how  that  it  \vas  not  negotiable,  and  I,  believing  it  was  not  negotiable, 
was  willing  to  K>  state. 

M  i .  liatcman  desires  to  make  a  correction  in  regard  to  statements  he 
made  yesterday  respecting  tlie  copper  stock.     I    suppose  there  is  no  ob- 
jection to  that. 

126  The  PRESIDENT.  There  is  no  objection. 

The  WITNESS.  The  first  reference  in  the  record  to  the  Colum- 
bia copper  stock  where  it  says  that  Columbia  Copper  Company ,No.  2 
wi-ut  from  35  to  40  cents  to  $2.50  a  share,  should  be  Columbia  Copper 
Company  No.  1,  as  is  afterwards  stated  there. 

I  wish  to  make  a  further  correction  in  regard  to  the  surrender  of  the 
due-bill.  I  wish  to  state  that  while  it  was  in  my  mind  up  to  the  time 
that  that  due-bill  was  actually  surrendered  that  it  was  to  be  surrendered 
to  me,  Mr.  Parker,  into  whose  hands  it  went,  said  afterwards,  when  I  spoke 
to  him  alwut  it,  that  his  idea  or  impression  of  it  was  that  it  was  to  go  into 
the  hands  of  the  arbitrator.  But  that  point  had  not  come  up,  had  not 
been  discussed  up  to  the  time  it  was  surrendered,  but  it  seemed  to  be  the 
understanding  of  Mr.  Parker  that  such  was  the  case.  I  make  that  cor- 
rection in  my  testimony  of  yesterday. 

Mr.  CHANDLER.  You  make  nocorrection  as  to  your  understanding  of  it  ? 

The  WITNESS.  No,  up  to  that  time. 

Mr.  CHANDLER.  Your  understanding  is  as  you  stated  yesterday? 

The  WITNESS.  Yes. 

The  PRESIDENT.  But  Mr.  Parker's  understanding  was  different. 

The  WITNESS.  Yes;  as  he  has  told  me  since. 

Mr.  CALKINS.  Since  last  night? 

The  WITNESS.  No;  before  that.  He  has  told  me  two  or  three  times. 
He  has  said  two  or  three  times  since  that  his  understanding  was  that  that 
due-bill  was  to  go  into  the  hands  of  the  arbitrator.  That  was  his  impres- 
sion. 

Mr.  CALKINS.  But  you  still  say  that  your  understanding  was  that  it 
was  not  to  go  into  the  hands  of  the  arbitrator? 

127  The  WITNESS.  I  still  claim  there  was  no  understanding  up  to 
the  time  that  the  due-bill  was  surrendered,  but  this  guarantee  to 

surrender  was  simply  given  because  they  had  no  time  to  have  the  suit 
withdrawn  that  day  and  get  the  due-bill;  and  that  was  a  guarantee  given 
me  so  that  I  could  go  on  and  withdraw  the  charges. 

Mr.  CALKINS.  A  guarantee  given  you  by  whom  ? 

The  WITNESS.  By  General  Swaim." 

Mr.  CALKINS.  And  that  guarantee  was  iu  writing;  it  has  been  intro- 
duced here  as  a  part  of  the  papers. 

The  WITNESS.  Yes,  sir.  After  Mr.  Parker  had  given  his  personal 
guarantee  that  he  would  see  that  General  Swaim  did  it 

Mr.  CALKINS.  But  the  guarantee  that  you  acted  upon  at  last  was  the 
guarantee  in  writing,  as  I  understand  you,' announcing  the  arbitration  and 
withdrawing  the  charges. 

The  WITNESS.  We  decided  to  withdraw  the  charges  before  any  guar- 
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antee  was  written.  The  due-bill  was  to  be  withdrawn  before  the  charges 
were  withdrawn,  but  we  found  it  was  impossible  to  do  it  until  next  morn- 
ing, and  that  was  a  written  guarantee  that  they  would  keep  their  part  of 
the  agreement.  It  was  given  without  any  solicitation  on  my  part. 

Mr.  CALKINS.  I  may  be  a  little  obtuse  this  morning  in  not  exactly 
understanding  you,  and  I  will  put  a  question  now  to  see  if  I  am  right  in 
my  understanding  of  what  you  say.  Do  I  understand  you  to  say  that  the 
guarantee  that  the  suit  was  to  be  withdrawn,  which  was  made  by  General 
Swaim,  was  the  guarantee  which  is  a  part  of  the  proceedings  of  arbitra- 
tion, and  which  has  been  introduced  here  in  testimony,  or  was  a  guarantee 
aside  from  this  writing? — A.  I  do  not  think  that  that  had  anything  to  do 
with  the  agreement  we  both  signed. 

Q.  Is  that  your  answer? — A.  Yes;  if  I  get  your  meaning  correctly. 

128  Q.  If  General  Swaim  made  any  other  guarantee  to  surrender 
the  note  to  anybody  aside  from  the  one  that  has  been  introduced 

here  in  writing,  please  state  what  that  guarantee  was  and  when  it  was 
made. — A.  There  was  a  sort  of  general  guarantee  that  he  would  withdraw 
the  suit  and  surrender  the  due-bill.  I  say  the  whole  thing  was  indefinite, 
except  that  I  would  not  take  a  further  step  until  that  part  had  been  com- 
plied with,  and  I  went  back  to  my  office  and  Mr.  Parker  brought  that 
over  to  me  at  the  office. 

Q.  Now,  as  you  understood  it,  what  you  agreed  to  was  finally  put  into 
writing  and  left  with  Air.  Parker ;  is  that  correct  ? — A.  What  we  both 
signed  ?  Yes. 

Q.  That  was  the  final  conclusion  of  the  settlement  and  agreement  to  go 
to  an  arbitration  ? — A.  Upon  General  Swaim's  statement,  yes. 

Q.  Upon  what  statement  of  General  Swaim's? — A.  That  he  had  brought 
that  suit  to  determine  a  diiference  of  a  few  hundred  dollars  between-  us. 
I  claim  that  a  difference  of  that  kind  can  always  honestly  exist. 

Q.  We  will  not  go  back  into  that  now  unless  you  want  to.  I  want  to 
ask  one  other  question,  and  then  I  will  cease.  For  the  purpose  of  estab- 
lishing dealings  on  the  part  of  your  concern  in  reference  to  pay-accounts, 
I  will  ask  you,  did  you  have  dealings  with  other  officers  on  pay-accounts, 
either  before  or  after  your  dealings  with  Colonel  Morrow  ? — A.  I  will  say 
that  my  business  of  dealing  in  pay-accounts  was  of  very  short  duration, 
as  I  invested  $3,000  in  them  about  and  only  got  one  good  account. 

Q.  Before  or  after  this  Morrow  transaction  ? — A.  Taking  them  all  to- 
gether. It  was  all  about  that  time,  and  I  stopped  it  altogether. 

129  Mr.  CHANDLER.  I  suppose  that  is  hardly  relevant  to  this  in- 
quiry, but  I  do  not  care,  myself,  about  the  matter. 

Mr.  CALKINS.  It  was  not  exactly  pertinent  to  any  inquiry  except  to 
show  knowledge.  That  is  all.  That  is  the  end  of  my  cross-examination. 

By  Mr  CHANDLER  : 

Q.  I  understood  you  to  say,  on  cross-examination,  that  General  Swaim 
came  to  you  on  different  occasions  and  asked  for  certain  corrections  in  his 
accounts? — A.  Yes,  sir. 

Q.  Were  the  corrections,  as  he  asked  them  to  be  made,  made  ? — A . 
Yes,  sir. 

Q.  I  understood  you  to  say  that  on  other  different  times  he  came  to 
you  and  asked  for  explanations  about  his  accounts  ? — A.  Yes,  sir 
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Q.  Did  vougive  those  explanations?— A.  Y«.-.-,.-ir.  They  simply  had  ref- 
erence to  tin-  fan  that  In-  •  ..ul.l  not  tell,  having  tin-so  storks  charged  against 
him  without  giving  the  market  price  of  the  stock,  just  what  his  balance 
was.  That  was  after  June  1st. 

Q.  After  giving  the  explanations,  and  making  the  corrections  which  he 
called  your  attention  to,  do  you  say  that  he  ever  came  to  you  afterwards 
to  find' an  v  fault  with  his  account  whatever? — A.  Not  until  after  the  date 
I  speak  of— two  or  three  months  after  the  account  was  closed. 

Q.  And  after  the  statements  were  furnished  to  him  which  you  have 
spoken  of? — A.  Yes,  sir. 

Q.  Mr.  Calkins  has  used  some  of  these  statements,  and  has  exhibited 
them  to  you  during  his  examination,  and  I  will  inquire  in  regard  to  them. 
I  understood  that  your  attention  was  called  yesterday  to  the  $850  transac- 
tion in  connection  with  Ivanhoe  stock  ? — A.  Yes,  sir. 

130  Q.  If  I  recollect  your  statement  it  was  that  General  Swaini 
asked  you  to  purchase,  or  made  an  order  for  the  purchase  of  that 

stock? — A.  Jso,  sir.  I  never  knew  General  Swaim  in  connection  with 
it  until  he  came  to  pay  for  it.  Mr.  O.  L.  Judd,  at  the  White  House, 
came  down  and  gave  me  the  order  to. buy,  and  after  it  was  purchased  he 
said  he  had  bought  it  for  General  Swaim.  A.fter  it  was  here  a  few  days  he 
said  General  Swaim  would  take  it  up,  or  he  brought  the  check  of  General 
Swaim's  down,  or  General  Swaim  brought  it  down. 

Q.  Your  attention  was  called  to  the  check  of  General  Swaim's  for  3850. 
Was  that  for  the  Ivanhoe  stock? — A.  Yes,  sir. 

Q.  Was  that  stock  taken  away  ? — A.  Yes,  sir. 

Q.  So  that  that  amount  of  property  was  purchased  and  paid  for  and 
the  property  itself  taken  away? — A.  Yes,  sir;  and  General  Swaim  after- 
wards brought  it  back  and  I  sold  it  for  him  for  $108. 

Q.  Was  that  this  identical  Ivanhoe  stock  that  you  paid  $850  for  brought 
back  by  him  and  sold  by  you  at  his  request  and  the  proceeds  of  that  sale 
put  to  his  credit  ? 

Mr.  CALKINS.  I  object  to  the  question  as  containing  an  assumption 
which  was  never  assumed  by  me,  and  is  not  claimed  by  me  in  the  remotest 
way,  except  to  ascertain  whether  the  $850  went  into  the  account.  That 
is  the  only  purpose  I  had  in  putting  the  question  to  him. 

Mr.  CHANDLER.  Certainly ;  but  the  imputation  follows  that  because  it 
did  not  go  into  the  account  that  something  is  wrong  about  it. 

Mr.  CALKINS.  That  is  not  my  imputation. 

Mr.  CHANDLER.  Then  it  is  wholly  immaterial.  The  statement  to  the 
Court  was  that  this  $850  was  one  of  the  deposits  of  General  Swaim 

131  made  in  this  bank  to  his  credit,  and  that  it  never  had  been  accounted 
for.     That  was  the  inference  about  the  matter,  of  course. 

Mr.  CALKINS.  That  is  the  inference  of  counsel  only. 

Mr.  CHANDLER.  It  can  have  no  other  result.  I  only  wish  to  make 
this  explanation  as  the  reason  why  I  am  examining  the  witness  about  it. 

Mr.  CALKINS.  We  make  no  claim  of  that  kind  at  all. 

Mr.  CHANDLER.  But  you  claimed  it  ought  to  have  gone  into  the  ac- 
count 

Mr.  CALKINS.  Yes,  we  claim  that  when  he  gave  the  check  to  Bateman 
A  Co.  that  General  Swaim  should  have  been  credited  when  he  bought 
the  stork  for  General  Swaim,  and  General  Swaini  should  have  been  deb- 
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ited  when  the  stock  was  afterwards  sold.  He  should  then  be  credited 
with  the  value  of  the  stock,  and  we  offered  it  to  show  the  condition  of 
this  account,  and  not  as  any  imputation,  as  Mr.  Chandler  says. 

Mr.  CHANDLER.  If  he  had  been  credited  with  $800  and  charged  with 
$800  you  would  have  been  satisfied,  would  you  ? 

Mr.  CALKINS.  The  books  of  a  commercial  firm  must  show  the  trans- 
actions between  parties.  That  is  the  only  use  of  having  books. 

Mr.  CHANDLER.  This  transaction  was  not  with  General  Swaim,  as  this 
explanation  shows. 

Mr.  CALKINS.  Very  well,  I  have  nothing  to  say  about  that.  I  with- 
draw the  objection  now  under  this  general  statement. 

The  PRESIDENT.  I  would  like  Mr.  Chandler  to  explain  why  he  wants 
to  go  into  all  those  papers  again. 

Mr.  CHANDLER.  I  have  not  gone  into  them  at  all.     1  simply  desire 

the  Recorder  or  the  Judge-Advocate  to  identify  them.     I  am  not  going 

into  them  at  all,  but  I  expect  to  offer  them  in  evidence.     I  do  not  want 

to  cross-examine  the  witness  about  them  or  occupy  any  time  in 

132  regard  to  them.     Those  are  the  accounts  which  I  understand  Gen- 
eral Swaim  presents  as  the  accounts  which  he  received  from  Mr. 

Bateman,  and  I  want  to  identify  them,  that  is  all. 

Mr.  JOHNSTON.  We  do  not  wish  them  filed.  You  can  mark  them  with 
your  mark  so  that  you  will  know  them.  We  shall  have  to  use  them  here- 
after. 

Mr.  CHANDLER.  We  give  you  formal  notice  now,  without  putting  it 
in  writing,  to  produce  all  the  statements  which  we  furnished  to  you. 

Mr.  CALKINS.  To  produce  them  now  ? 

Mr.  CHANDLER.  Yes. 

Mr.  CALKINS.  We  will  produce  all  we  have  here,  and  if  we  find  any 
more  we  will  produce  them. 

Mr.  CHANDLER.  I  am  asking  for  what  you  have. 

Mr.  Calkins  submitted  the  papers  referred  to  to  the  Judge- Advocate 
for  identification,  and  they  were  marked  letters  A  to  E,  inclusive.  (See 
Exhibit  J.) 

By  Mr.  CHANDLER  : 

Q.  After  the  indorsement  which  has  been  read  in  evidence  here,  made 
by  General  Swaim  to  the  Secretary  of  War,  was  made,  did  you  have  any 
further  conversation  with  him  ? — A.  Yes,  sir. 

Q.  State  what  occurred  between  you,  and  when  and  where  the  conver- 
sation took  place. — A.  I  was  out  of  the  city,  down  at  Fortress  Monroe, 
over  Sunday,  and  his  letter  was  published  Sunday  morning,  so  that  when 
I  returned  to  the  city  Monday  morning  I  read  his  indorsement  for  the 
first  time.  I  went  to  see  Mr.  Parker  and  asked  him  to  go  up  and  request 
General  Swaim  to  come  down  there  to  his  office,  and  when  General  Swaim 
came  down  I  went  in  the  back  room,  and  I  said,  "  General,  we  will  have 
to  go  all  over  this  matter  again  from  beginning  to  end."  He  said, "  Why?" 
I  said, <;  You  have  come  out  in  a  letter  to  the  Secretary,  after  mak- 

133  ing  a  statement  to  me  that  is  absolutely  untrue,  and  which  I  ani 
not  willing  to  stand  under." 

Q.  That  was  the  Monday  following  the  publication  ? — A.  Yes,  sir. 
Q.  Is  there  anything  else  you  desire  to  state  in  connection  with  any  part 
of  this  matter  ? — A.  No  ;  not  that  I  think  of  now. 


72 

Mr.  CHANDLER.  If  there  is  anything  else  I  will  reserve  the  right  to 
ask  Mr.  Hatemaii  about  it  afterwards.  I  will  not  take  up  time  now  to 
go  over  this  in  detail.  I  have  no  other  questions  to  ask  this  morning. 

By  Mr.  CALKINS  : 

Q.  That  was  on  Monday.  In  whose  office  did  you  have  this  last  con- 
versation ?  —  A.  Mr.  Parker's. 

Q.  Who  was  present  when  you  had  that  ?  —  A.  I  do  not  think  anybody 
was  present  with  us  in  the  room  at  that  time,  although  I  made  the  same 
K(at(  1:.,  ,„  I,,  \h.  [>ark<  r  wto  M  I  isked  him  t<>  -••  n|>;m«l  -«-t  General  Swtim 
to  come  down  there. 

Q.  Who  was  present  with  General  Swaim  when  you  made  the  state- 
ment to  him  that  what  he  had  stated  was  absolutely  untrue  ?  —  A.  No  one 
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Q.  Nobody  was  present,  and  you  made  the  statement  to  him  that  what 
he  had  published  was  absolutely  untrue  ?  —  A.  Yes,  sir. 

Mr.  CALKINS.  E  believe  that  is  all. 

The  JUDGE-ADVOCATE.  Does  the  Court  wish  to  question  the  witness 
at  this  time? 

The  PRESIDENT.  Mr.  Bateman  had  better  be  notified  that  the  Court  may 
probably  require  him  hereafter. 

The  JUDGE-ADVOCATE.  I  would  like  to  ask  the  Court  for  an  order  to 

subpoena  Major  Carey  and  Paymaster-General    Rochester,  to  show  to 

this  Court  exactly  what  communications  were  made  to  the  War 

134       Department  in  reference  to  the  pecuniary  difficulties  of  Colonel 

Morrow,  and  what  orders,  if  any,  were  given  on  the  subject,  a  sub- 

ject introduced  in  the  cross-examination  yesterday. 

The  PRESIDENT.  I  presume  the  Court  will  make  the  order. 

Mr.  CALKINS.  I  beg  the  indulgence  of  the  Court  for  a  moment  to  ask 
only  one  question  which  I  omitted.  (To  the  witness.}  You  said  you  saw 
the  Secretary's  private  secretary  the  day  you  delivered  tnis  letter?  —  A.  I  do 
not  know  what  relation  Mr.  Stone  bears  to  the  Secretary,  but  it  was  Mr. 
Jay  Stone. 

Q.  Did  you  see  anybody  else  except  Mr.  Stone  that  afternoon  up  at 
the  AVar  Department  ?  —  A.  I  think  all  my  conversation  was  with  Mr. 
Stone. 

Q.  Did  you  talk  to  anybody  else  at  the  War  Department,  any  official 
there,  except  Mr.  Stone  ?  —  A.  I  think  not  ;  I  am  sure  I  did  not. 

Q.  Or  that  night  ?  —  A.  Or  that  night. 

Q.  Or  the  next  day  ?  —  A.  Or  the  next  day. 

J.  STANLEY  BROWN,  a  witness  called  by  the  accuser,  was  then  duly 
sworn  by  the  Judge-  Advocate,  and  was  examined,  as  follows  : 

By  Mr.  CHANDLER  : 

Question.  Please  give  your  full  name.  —  Answer.  Joseph  Stanley 
Brown. 

Q.  Are  you  acquainted  with  the  parties  to  this  controversy,  General  D. 
G.  Swaim  and  Mr.  A.  E.  Bateman  ?  —  A.  I  am. 

Q.  How  long  have  you  known  Mr.  Bateman  and  how  long  have  you 
known  General  Swaim  ?  —  A.  I  have  known  Mr.  Bateman  since  March, 
1881,  the  latter  part  of  March,  I  think  ;  the  exact  date  I  do  not  know.  I 
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first  met  him  at  the  Executive  Mansion,  where  he  called  one  day 

135  on  some  matter  of  business  outside  of  commercial  business.     I  have 
known  General  Swaim,  I  think,  since  about  January,  1879,  since 

the  time  of  his  first  visit,  when  he  came  from  Fort  I./eavenworth  to  Wash- 
ington, after  I  became  connected  with  President  Garfield.  The  exact  date 
I  do  not  know,  but  it  was  three,  four,  or  five  years  ago. 

Q.  What  relation,  if  any,  did  you  sustain  to  President  Garfield  after 
his  inauguration  as  President  ? — A.  I  was  his  private  secretary. 

Q.  How  long  did  you  continue  in  that  relation  ? — A.  Until  the  time  of 
his  death  ;  and  I  continued  with  President  Arthur  until  about  the  15th  of 
November. 

Q.  What  were  the  circumstances  of  your  retiring  from  that  position? 
Did  you  ask  to  be  retired,  or  otherwise  ? — A.  I  requested  to  be  relieved 
from  that  duty. 

Q.  Did  you  at  any  time  form  a  business  relation  with  Mr.  Bateman  ? 
If  so,  when  ? — A.  My  recollection  is  that  some  time  about  October,  1881, 
we  began  talking  of  the  matter,  and  I  think  we  had  matured  our  plans 
about  six  weeks  or  a  month  before  I  left  the  White  House. 

Q.  What  business  did  you  go  into  with  him  ? — A.  Into  a  banking  and 
brokerage  business. 

Q.  Under  what  name? — A.  Under  the  firm-name  of  Bateman  &  Co. 

Q.  In  the  transaction  of  that  business,  did  the  house  of  Bateman  & 
Co.  have  any  business  transactions  with  General  Swaim  ? — A.  Yes,  sir. 

Q.  Who  kept  the  books  during  the  period  that  you  were  there  ? — A. 
Mr.  Crane  kept  the  books ;  he  was  the  book-keeper.     In  Mr.  Crane's  ab- 
sence Mr.  Bateman  or  myself  looked  after  the  books. 

136  Q.  How  long  did  you  continue  in  the  firm  ? — A.  Until  the  mid- 
dle of  July,  1882. 

Q.  During  that  period  did  you  have  any  occasion  to  furnish  statements 
to  General  Swaim  of  his  accounts  ? — A.  Yes,  sir;  it  was  the  custom  to  fur- 
nish monthly  statements  to  any  one  who  was  operating  in  stocks. 

Q.  Do  you  know  whether  that  custom  was  observed  in  the  case  of  Gen- 
eral Swaim  ? — A.  To  the  best  of  my  recollection  it  was. 

Q.  Did  you  have  any  personal  knowledge  of  the  correctness  of  those 
statements  ? — A.  Yes,  sir  ;  it  was  the  custom  for  Mr.  Bateman  and  myself 
to  scrutinize  the  accounts  before  they  went  out. 

Q,.  Did  you,  in  this  particular  case,  personally  scrutinize  his  accounts  ? — 
A.  Yes,  sir. 

Q.  Are  you  able  to  state  to  the  Court  whether  the  accounts  rendered 
General  Swaim  were  correct  or  not  ? — A.  To  the  best  of  my  knowledge 
and  belief  they  were. 

Q.  Do  you  know  anything  of  a  D'Autry  French  claim  that  was  pur- 
chased, or  that  General  Swaim  had  any  connection  with  in  your  business? — 
A.  One  afternoon — I  think  it  was  in  the  early  part  of  May — the  agent  or 
attorney  of  Mr.  D'Autry  called  upon  us.  My  recollection  is  that  Mr. 
D'Autry  was  not  himself  in  the  city.  But  his  agent  called  one  day  to 
know  if  Bateman  &  Co.  wished  to  take  any  more  of  the  French  claims. 
Bateman  &  Co.  said  no;  that  they  had  invested  as  much  as  they  cared  to 
in  that  venture,  and  did  not  feel  that  they  wanted  to  take  any  more.  At 
the  close  of  business  on  that  day  we  were  talking  it  over  (it  was  our  cus- 
tom to  stay  awhile  after  4  o'clock  and  talk  over  the  events  of  the  day),. 
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when  General  Swaiin  came  in,  and  hearing  us  sjxjak  of  the  matter  became 
interested  in  the  conversation,  and  expressed  his  willingness  to  accept  or 
take  the  claim. 

137  Q.  Take  the  claim  himself  on  his  own  account? — A.  Yes;  take 
the  claim  himself  as  a  good  investment. 

Q.  What  explanation  of  the  claim  was  made,  or  what  conversation  about 
it  was  had  there  in  his  presence? — A.  I  think  it  was  explained  at  some 
length  what  the  nature  of  the  claim  was,  and  what  this  Mr.  D'Autry's 
intrrcwt  was  in  it,  the  probability  of  its  maturing,  &c.  I  do  not  recollect 
absolutely  what  was  said  on  the  occasion,  but  the  matter  was  gone  into  at 
some  length.  A  man  making  investment  of  that  kind  would  naturally 
make  some  inquiries  concerning  it. 

Q.  Was  it  or  not  statwl  there  in  General  Swaim's  presence  that  Bate- 
man  &  Co.  could  not  or  would  not  take  the  claim  on  its  own  account? — 
A.  It  was  just  stated  that  they  could  not;  that  they  had  as  much  money 
in  those  claims  as  they  felt  justified  in  having. 

Q.  And  that  they  did  not  want  this  claim  ? — A.  Yes ;  that  we  had  re- 
jected it. 

Q.  Was  it  after  this  statement  was  made  that  they  did  not  want  any 
more  of  these  claims,  and  that  thev  had  rejected  this  particular  claim,  that 
General  Swaim  said  that  he  would  take  it  ? 

Mr.  CALKINS.  Let  the  witness  state  just  what  was  said.  It  is  never 
allowable  to  lead  a  witness  or  suggest  an  answer. 

Mr.  CHANDLER.  I  am  not  trying  to  lead  him,  but  only  to  get  a  general 
statement  of  the  facts.  (To  the  witness.)  What  was  done  by  General 
Swaim,  if  anything,  after  that  statement  in  regard  to  that  particular  claim. 
Did  he  or  not  purchase  it  ? — A.  He  signified  his  willingness  to  take  the 
claim,  and  instructed  Bateman  &  Co.  to  act  for  him  in  the  matter,  and  the 
next  morning  we  sent  for  D'Autry's  agent  and  said  we  would  purchase 
the  claim  for  General  Swaim,  and  during  the  day  I  think  the  Gen- 

138  eral  sent  a  check  around  for  that  claim  ;  I  think  it  was  that  day. 

Q.  What  was  done  with  the  papers  after  they  were  perfected,  if 
they  were  perfected,  in  regard  to  that  claim  ? — A.  My  recollection  is  that 
Mr.  D'Autry  lived  in  New  Orleans,  and  I  think  it  took  some  time  to 
secure  the  necessary  papers,  perhaps  ten  or  twelve  days.  When  they  were 
finally  matured  they  were  placed  in  Bateman  &  Co.'s  safe,  subject  to  Gen- 
eral Swaim's  control. 

Q.  Do  you  recognize  this  envelope  (handing  an  envelope  to  the  wit- 
ness) ? — A.  Yes,  sir  ;  this  is  my  handwriting. 

Q.  This  statement,  "  Swaim.  French  claims,"  is  written  by  you? — A. 
Yes,  sir. 

Q.  Do  you  say  that  these  papers  were  put  in  the  safe  for  General 
Swaim  ? — A.  Yes,  sir. 

Q.  What  was  done  with  the  81,000  which  was  paid  ?  You  say  he  sent 
a  $1,000  check  ;  what  was  done  with  that  check? — A.  Do  you 'mean  on 
its  receipt  or  finally  ? 

Q.  Finally.— A*.  Ultimately  it  passed  to  the  credit  of  Mr.  D'Autry, 
and  was  checked  out  by  him. 

Q.  Do  you  know  what  entry  was  made  on  the  book  in  the  first  instance 
in  regard  to  it  ? — A.  Of  course,  the  money  was  not  the  property  of  Mr. 
[XAutry  until  he  had  perfected  the  papers',  and  my  recollection  is  that  it 
held  in  the  suspense-account. 
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Q.  Was  that  the  reason  why  it  was  put  in  the  suspense-account  ? — A. 
Yes. 

Q.  How  long  after  this  purchase  did  you  remain  in  the  firm  of  Bate- 
man  &  Co.  ? — A.  I  cannot  recollect  the  date  of  that  transaction. 

Q.  The  llth  of  May. — A.  I  remained  until  about  the  middle  of  July. 
I  remained  with  Bateman  &  Co.  actually  until  the  7th  of  August. 

139  Q.  During  the  interval  between  the  purchase  of  this  claim  and 
your  retirement  from  the  firm,  did  General  Swaim  ever,  and,  if 

so,  when,  claim  that  this  was  not  his  property  or  make  any  complaint 
about  the  transaction  ? — A.  I  have  no  recollection  of  any  such  thing. 

Q.  Had  you  ever  heard  any  complaint  from  General  Swaim  from  that 
time  until  these  proceedings  began,  about  this  French  claim? — A.  No; 
not  to  the  best  of  my  knowledge. 

Q.  Did  you  furnish  a  statement  of  account  to  General  Swaim  on  the 
first  of  July  of  that  year  in  which  you  retired  from  the  firm  ? — A.  I  think 
I  did. 

Q.  Do  you  know  whose  writing  this  is  (handing  a  paper  to  the  wit- 
ness) ? — A.  That  is  Mr.  Crane's,  the  book-keeper's,  handwriting. 

Q.  Are  you  able  to  state  from  your  personal  knowledge  of  the  state  of 
the  account  on  the  first  of  July  of  that  year  what  it  was? — A.  I  think  the 
amount  on  the  debit  side  of  the  account  was  $307.48,  the  amount  claimed 
here.  I  am  not  certain  as  to  the  cents,  but  it  was  $307. 

Q.  That  was  the  amount  due  at  that  time  to  the  bank  of  Bateman  & 
Co.  by  General  Swaim  ? — A.  Yes ;  as  shown  by  his  stock  transactions. 

(The  paper  shown  the  witness  and  concerning  which  he  testified  is 
marked  D.  See  Exhibit  J.) 

Q.  What  complaint,  if  any,  did  you  hear  from  General  Swaim  about 
this  account  before  you  left  the  firm  of  Bateman  &  Co.  ? — A.  I  do  not 
recollect. 

Q.  How  frequently  during  that  interval  did  General  Swaim  come  to 
the  bank? — A.  The  exact  intervals  I  cannot  state.  He  came  in  quite 
often. 

140  Q.  Once  or  twice  or  three  times  a  week,  to  the  best  of  your  rec- 
ollection, or  how  frequently? — A.  I  should  say  he  dropped  in 

every  few  days. 

Q.  Previous  to  your  retirement  from  the  firm  had  you  had  any  per- 
sonal dealings  with  Mr.  Bateman  that  subsequently  became  connected  with 
the  dealings  of  the  bank  ? — A.  I  do  not  think  I  understand  your  ques- 
tion. 

Q.  Did  you  have  any  money  transaction,  borrow  any  money  which  was 
finally  transferred  to  the  bank,  or  anything  of  that  sort?  Did  you  borrow 
money  from  General  Swaim  ? — A.  O,  yes  ;  I  borrowed  the  sum  of  $5,000 
from  him. 

Q.  State  to  the  Court  of  what  that  $5,000  was  composed,  how  you  got 
it,  and  how  long  you  had  it  from  General  Swaim. — A.  About  the  middle 
of  May,  wishing  to  increase  my  capital  in  the  business,  I  went  to  General 
Swaim  and  said  that  I  had  certain  collaterals  which  I  thought  were  equiva- 
lent to  $5,000,  and  the  general  kindly  said,  u  Brown,  if  you  wish  to  in- 
crease your  capital  there  and  advance  your  interests  I  will  loan  you 
$5,000,"  which  he  did,  and  received  therefor  the  collaterals  of  which  I 
speak.  That  remained  in  my  possession  as  my  capital  until,  I  think,  the 
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Huh  nf  July;  I  will  not  be  absolutely  certain  of  the  date,  but  certainly 
from  tin-  middle  to  tli.-  ll'th  or  20th  of  July.  In  the  in.-aii  time  1  ha.l 
inform.il  M  it  i-  man  ami  General  Swaim  that  I  should  sever  my  con- 
iiivtinii  with  tin-  l»:i!ik.:md  <  Jeneral  Swaim  might  return  me  the  collaterals 
:ui«l  P  .five  hi-  money  in  return. 

Q.  In  what  pa\  mcnts  to  you  was  that  $5,000  made;  how  much  was  in 
,  Hs|,  y_A.  $3,000  was  first  given  in  cash,  I  think,  about  the  15th  of  May. 

Tin-  si. 'h.vk  was  ili.-n  givrn  -.11  tin-  National    Metropolitan  P»ank  of 

tin-  city,  I  think,  and  a  $1,000  check  was  given  on   Bftteman  <v; 
111       <  ....  which  the  General  said  that  he  would  make  good,  and  this 
complct.-d  the  $5,000. 

Q.  You  may  state  to  the  Court  whether  those  checks  were  collected. — 
A.  A  $1,000  check  on  the  Metropolitan  Bank  was  collected. 

<  J.  What  was  done  with  the  other  check  on  Bateman  &  Co.? — A.  At 
the  time  I  left  the  firm  it  was  not  collected;  it  remained  uncollected. 

.  So  that  the  $5,000  loan  to  you  was  practically  $4,000  in  cash  ? — A. 
-ir. 

.  Ami  $  1,000,  General  Swaim's  check,  which  had  not  at  that  time 
paid? — A.   Yes,  sir. 

(J.  At  what  time  was  the  check  that  was  drawn  on  the  National  Metro- 
politan I  tank  paid  ;  how  long  after  the  $3,000  cash  was  paid? — A.  I  can- 
not give  you  the  date  of  that. 

( j.  I  \\ill  a-k,  to  refresh  your  memory,  whether,  at  the  time  this  check 
was  given,  General  Swaim  did  not  ask  you  to  hold  it  up  until  he  could 
make  it  good  ? — A.  No  ;  that  was  another  check  for  $2,000  given  on  the 
National  Metropolitan  Bank  on  the  19th  of  May.  That  check  he  sub- 
sequently withdrew  and  substituted  for  it  a  $1,000  check  on  the  National 
Metropolitan  Bank  and  a  $1,000  check  on  Bateman  &  Co. 

Q.  What  precise  agreement  did  you  have  with  General  Swaim  about 
this  loan  ;  what  were  you  to  pay  him  for  it,  how  much  interest ;  and,  if 
anything  else  than  interest,  state  what  it  was  ? — A.  I  was  to  pay  six  per 
cent,  on  the  loan  as  long  as  I  had  it,  and  ten  per  cent,  on  such  profits  as  I 
might  receive  from  the  business  during  the  time  I  had  the  $5,000. 

Q.  How  long  did  you  have  the  $4,000? — A.  I  cannot  tell  you  ex- 
actly, for  I  cannot  recall  the  date  when  the  $1,000  check  was  col- 
142       lected,  but  roughly,  I  can  say  that  the  $4,000  I  had  about  two 
months. 

Q.  Did  you  ever  have  a  talk  with  General  Swaim  afterwards  about  this 
ten  per  cent,  on  the  profits ;  if  so,  what  was  said  ? — A.  My  recollection 
of  that  is,  although  lam  not  absolutely  certain  about  it,  and  should  not  want 
to  state  it  absolutely  unless  General  Swaim's  recollection  of  it  coincided 
with  my  own,  my  impression  was  from  the  fact  that  it  was  never  paid 
that  the  general  waived  his  claim  in  the  matter.  The  whole  amount  was 
about  $60,  and  the  general  said,  "Brown,  it  has  been  a  short  time  and 
does  not  amount  to  anything,  and  I  do  not  care  anything  about  it ;  let 
it  -..." 

Q.  Would  it  have  amounted  to  $60  in  two  months  ? — A.  The  interest 
would  have  been  about  $40,  and  then  the  ten  per  cent. 

Q.  The  ten  per  cent,  being  about  $20? — A.  Yes  ;  I  should  say  so  at  a 
rough  estimate. 

Q.  At  the  time  you  retired  from  the  bank  was  there  any  arrangement 
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made  between  you  and  the  bank  and  General  Svvaim  about  this  $5,000;  if 
so,  what  was  it  ? — A.  I  have  no  recollection  of  any  such  tiling. 

Q.  What  did  you  do  with  this  money  ? — A.  Simply  deposited  it  to  the 
credit  of  General  Swaim. 

Q.  You  were  not  present  when  this  due-bill  was  given? — A.  No,  sir; 
I  was  not. 

Q.  You  deposited  the  $5,000  to  the  credit  of  General  Swaim  in  the 
bank? — A.  Yes;  subject,  of  course,  to  the  $1,000  check  which  remained 
unpaid. 

Q,.  After  placing  this  $5,000  to  the  credit  of  General  Swaim  did  you 
then  present  the  check  for  $1,000  which  was  charged  up  against 

143  him  ? — A.  My  recollection  of  that  is  that  the  $5,000  passed  to  the 
credit  of  General  Swaim,  and  the  $1,000  check  on  Batemau  &Co. 

passed  to  his  debit. 

Q.  So  that  the  $5,000  really  represented  a  deposit  of  $4,000  cash  ? — 
A.  Yes,  sir. 

Q.  And  no  more  ? — A .  No  more. 

Q.  What  was  the  course  of  business  in  the  bank  with  reference  to  no- 
tifying purchasers  of  stock  in  the  event  you  did  purchase  stock  for  them 
or  sell  stock  ? — A.  The  notification  was  made  out,  copied  in  the  letter- 
book,  and  sent  to  the  person  purchasing  the  stock,  both  his  purchases  and 
sales. 

Q.  How  promptly  was  that  done  ? — A.  With  all  the  expedition  pos- 
sible. 

Q.  On  the  same  day  ? — A.  Al  ways  on  the  same  day  and  sometimes  by 
telephone.  If  the  person  had  a  telephone  we  communicated  by  telephone, 
and  sent  a  communication  to  him  afterwards  also. 

Q,.  So  that  in  each  instance  of  purchase  or  sale  at  the  order  of  the  party 
he  was  notified  by  a  written  communication  ? — A.  That  was  our  custom. 

Q.  Was  that  the  custom  observed  so  far  as  General  Swaim's  dealings 
with  the  bank  were  concerned  ? — A.  Yes ;  there  was  no  exception  made 
in  his  case,  so  far  as  I  know. 

Q.  Do  you  know  personally  that  he  received  a  notification  of  these 
dealing?  ? — A.  To  the  best  of  my  knowledge  and  belief  he  did. 

Q,.  Up  to  the  time  you  left  the  bank,  state  what  complaint,  if  any,  Gen- 
eral Swaim  ever  made  about  any  of  these  purchases  or  sales  of  stock  in 
his  behalf  that  appeared  on  his  accounts  and  in  the  books. — A.  I  do  not 
think  there  was  any  complaint.  The  general  sometimes  expressed  regret 
when  a  stock  transaction  was  against  him,  but  I  do  not  think  there 

144  was  any  complaint  of  the  transaction  at  all. 

Q.  What  complaint  was  there,  if  any,  about  the  correctness  of 
the  account  ? — A.  I  do  not  think  the  general  complained  of  incorrectness. 

Q.  Do  you  recollect  any  thing  connected  with  some  Omaha  preferred  stock, 
in  which  there  was  a  mistake  claimed  which  was  rectified  ? — A.  I  do  re- 
call one  instance,  the  one  you  refer  to,  and  I  think  the  facts  were  these : 
The  general  gave  an  order  to  sell  at  a  certain  figure,  and  instead  of  that  we 
sold  at  the  market,  which  was  a  quarter  in  advance  of  the  order  he  had 
given,  and  it  made  a  difference  of  $62.50,  which  the  general  was  credited 
with,  as  we  felt  it  was  an  error  on  our  part  in  fulfilling  the  order. 

Q.  That  correction  was  made  at  once  ? — A.  Yes,  sir  ;  and  it  appears  or 
should  appear  on  the  statement  or  on  the  books. 
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Q.  What  was  the  custom  of  the  bank  in  regard  to  reporting  the  state 
of  the  account  iu  the  middle  of  the  month;  did  you  state  the  account  of 
iMirti. -  :it  ili-  lir-t  of  (ho  month  or  at  what  period  of  the  month  ?— A.  It 
w.;iS  a|xvay>  thr  <-ust« MM  ti»  render  an  acooantOO  th«  lir-t  of  tin-  month,  Imt 
if  a  jM-ix«,'n  :i|ipli«<d  fur  an  amount  he  could  have  it  any  time  he  wanted  it. 

<J.  \Vere  accounts  or  statements  of  accounts  that  were  furnished  in  the 
middle  of  the  month  furnished  without  being  called  for  ?— A.  Very  seldom. 

Q.  I  will  ask  you  whether  you  know  anything  about  a  purchase  of 
stock  made  for  General  Swaim  by  any  one — Ivanhoe  stock ;  have  you  any 
recollection  of  that  transaction,  for  $850?— A.  I  do  not  think  that  oc- 
curred while  I  was  connected  with  the  bank. 

Q.  You  do  not  remember? — A.  I  do  not  recall  any  such  transaction  to 
ray  personal  knowledge. 

145  Q.  When  you  left  the  firm  you  left  with  an  understanding,  so  far 
as  you  were  concerned,  that  this  account  rendered  to  General  Swaim 

on  the  first  of  July  was  correct  ? — A.  Yes,  sir. 
Mr.  CHANDLER.  That  is  all,  I  believe. 

By  Mr.  CALKINS  : 

Q.  Who  made  the  purchases  of  stock  for  your  customers  while  you  were 
there  in  that  firm  ? — A.  If  Mr.  Bateman  was  there  he  made  them,  if  I 
was  there  I  made  them. 

Q.  Who  was  the  general  business  manager  of  the  concern  ? — A.  Mr. 
Bateman.  Of  course,  his  knowledge  of  such  matters  was  much  greater 
than  mine. 

Q.  Was  he  a  member  of  the  New  York  Stock  Exchange  while  you 
were  a  member  of  the  firm  ? — A.  Yes,  sir. 

Q.  Up  to  the  time  that  you  went  out  of  the  firm,  can  you  remember 
whether  General  Swaim  had  had  very  many  stock  transactions  with  that 
concern  ? — A.  I  think  I  could  say  that  the  general  had  a  good  many  trans- 
actions. 

Q.  During  that  whole  time  did  you  ever  make  the  purchase  of  stocks 
yourself  for  General  Swaim  ?— -A.  I  think  there  was  one  verbal  order  to 
me  from  General  Swaim  that  I  recaH  with  some  definiteness ;  there  might 
have  been  others. 

Q.  What  is  your  best  recollection  as  to  whether  there  was  more  than 
one? — A.  My  best  recollection  is  that  there  was  but  one. 

Q.  Then  the  other  purchases  were  made  by  Mr.  Bateman,  if  you  did 
not  make  them  ? — A.  They  were  made  by  Bateman  &  Co. 

Q.  I  mean  the  actual  order  was  given  by  Mr.  Bateman ;  he  gave  the 
order  for  the  firm  or  purchased  them  for  the  firm  ? — A.  I  should  say  he 
did  purchase  the  larger  portion  of  them,  but  I  would  not  say  that  he 
did  in  all  cases. 

Q.  Do  you  recollect  that  anybody  else  besides  yourself  and  Mr.  Bateman 
did  any  business  for  your  customers  ? — A.  I  do  not  remember. 

146  Q.  Then  all  that  you  did  not  purchase  Mr.  Bateman  did,  for 
the  firm  ? — A.  Yes ;  all  that  he  did  not  purchase  I  did. 

Q.  And  you  only  recollect  one  case  where  you  purchased  ? — A.  I  only 
recall  the  details  of  one. 

Q.  When  he  purchased  stock  for  General  Swaim  how  did  you  know  it ; 
how  was  the  knowledge  conveyed  to  you  ? — A.  There  was  a  daily  record- 
book  there  on  the  desk  in  which  every  transaction  was  noted  down. 
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Q.  You  could  ascertain  it  from  that? — A.  Yes,  sir  ;  every  day. 

Q.  Were  the  books  made  up  from  that? — A.  Yes,  sir;  every  day. 

Q.  If,  then,  Mr.  Bateman  purchased  100  shares  of  stock  any  day  for 
General  Swaim  he  made  a  record  of  it,  did  he  ? — A.  Yes,  sir ;  at  once. 

Q.  And  you  made  the  record  up  from  that? — A.  Yes;  and  from  the 
statements  sent  to  the  person. 

Q.  How  did  you  get  that  statement  to  send  to  the  person  ? — A.  We 
sent  the  communication  off  on  the  wire,  and  the  answer  immediately  came 
back  and  it  was  reported  to  us  that  the  New  York  Stock  Exchange  bought 
and  sold  so  and  so,  and  the  operator  made  a  memorandum  on  a  slip 
and  handed  it  to  us,  and  we  at  once  made  out  the  notification  and  sent  it 
to  the  individual. 

Q.  And  these  books  were  compiled  from  statements  made  on  the  book 
you  kept  and  the  reports  came  back  and  you  made  up  your  statements 
from  them,  and  those  were  correct  as  reported  ? — A.  Yes,  sir. 

Q.  Up  to  what  time  did  you  consider  yourself  a  partner  in  that  con- 
cern ? — A.  The  exact  date  I  cannot  tell;  it  was  from  the  15th  to  the  19th 
of  July. 

Q.  You  said  the  middle  of  July. — A.  Yes ;  from  the  15th  to  the  19th 
of  July.  If  necessary,  I  can  refer  to  some  papers  and  fix  the  date 

exactly. 

147  Q.  After  that  time  did  you  have  any  interest  in  the  concern  ? — 

A.  My  interest  in  the  concern  I  considered  lapsed  when  I  returned 
to  General  Swaim  the  $5,000. 

Q.  Did  you  give  that  money  to  General  Swaim  in  bills  or  otherwise  ? — 
A.  No,  sir. 

Q.  It  consisted  in  passing  a  credit  to  General  Swaim  of  that  amount  of 
money  ? — A.  Yes,  sir. 

Q.  On  whose  books  ? — A.  The  books  of  Bateman  &  Co. 

Q,.  Did  you  know  that  a  note  had  been  given  by  Bateman  &  Co.  about 
that  time  for  that  $5,000? — A.  No,  sir;  I  did  not  know  that  a  note  was 
given  by  Bateman  &  Co.  for  $5,000. 

Q.  Did  you  know  that  note  had  been  given  at  that  time  ? — A.  No,  sir  ; 
this  is  the  first  time  I  have  seen  that  paper. 

Q.  Did  you  have  any  knowledge  of  it? — A.  Not  any  personal  knowl- 


Q,.  Did  you  have  any  information  from  Mr.  Bateman  ? — A.  Mr.  Bate- 
man may  at  that  time  have  informed  me  that  he  had  given  General  Swaim 
a  memorandum,  but  I  will  not  be  certain  about  that.  ~^J 

Q.  What  is  your  best  recollection  ? — A.  In  the  ordinary  course  of  bus- 
iness he  might  have  said  to  me  next  morning,  "  Brown,  I  just  gave" 

Q.  I  am  not  asking  what  may  have  been  done ;  I  ask  for  your  recollec- 
tion.— A.  I  say  I  cannot  remember. 

Q.  You  have  no  recollection  on  the  subject  ? — A.  I  have  not. 

Q.  Did  you  write  a  letter  to  General  Swaim? — A.  I  did. 

Q.  Before  you  wrote  that  letter  to  General  Swaim  you  had  determined 
to  sever  your  connection  with  the  firm  ? — A.  Yes,  sir. 

Q.  When  this  $5,000  was  advanced  or  given  to  you  by  General  Swaim 
on  the  collaterals  you  have  spoken  of,  did  Mr.  Bateman  know  the 
148  conditions  of  its  having  been  given  to  you  by  General  Swaim  ? — A. 
I  cannot  say. 
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Q  Did  he  have  knowledge  that  you  had  $5,000  of  General  Swaini's?— 
A  O,  yes ;  Mr.  Batcmau  knew  I  had  got  the  $5,000  from  General  Swaim. 

Q.  Whm  did  he  know  that?— A.  Soon  after  my  conversation  with 
General  Swaim  ;  probably  the  next  day. 

Q.  Wlit-n  you  concluded  to  go  out  of  the  firm  did  you  notify  Mr.  Bate- 
man  that  you  were  going  out? — A.  I  did. 

Q.  Was  that  before  the  15th  of  July  that  you  notified  him  you  were 
going  out? — A.  I  cannot  recollect.  I  have  a  letter  from  which  I  could 
give  the  exact  date. 

Q.  IB  it  your  best  recollection  that  it  was  before  you  wrote  your  letter 
to  General  Swaim? — A.  O,  no;  it  was  not  before  that. 

Q.  You  notified  him  you  were  going  out  of  the  firm? — A.  Yes,  sir. 

Q.  Did  you  say  anything  in  this  letter  about  this  money  you  had  got- 
ten from  General  Swaim  (referring  to  a  letter  in  counsel's  possession)? 
A.  I  could  tell  better  about  that  after  I  have  read  the  letter ;  I  think  my 
recollection  would  be  very  greatly  improved. 

Q.  There  is  only  one  thing  1  am  getting  at,  and  that  is  whether  he 
knew  that  you  were  anxious  about  this  investment  of  General  Swaim's. 
Did  Mr.  Bateman  know  of  your  anxiety  about  that? — A.  Why,  of  course. 

Mr.  CALKINS.  That  is  all.  Now  you  can  read  the  letter  (handing  the 
letter  to  the  witness).  It  is  the  latter  part  of  the  letter  that  I  refer  to  more 
particularly. 

By  Mr.  CALKINS  : 

Q.  In  pursuance  of  the  knowledge  that  Mr.  Bateman  had  of  your 

anxiety  about  this  investment,  I  will  ask  you  to  state  if  you  were 

149       present  at  a  conversation   between  Mr.  Bateman,  yourself,   and 

General  Swaim  with  reference  to  it. 

Mr.  CHANDLER.  I  object  to  that  word  "anxiety."  There  is  not  a  par- 
ticle of  evidence  that  anybody  was  anxious  about  this  matter.  "Anxiety" 
is  your  word,  and  not  the  word  used  by  the  witness. 

By  Mr.  CALKINS: 

Q.  I  will  put  the  question  to  you  again.  I  will  ask  you  whether  you 
had  told  Mr.  Bateman  that  you  were  anxious  about  this  $5,000  of 
General  Swaim's,  and  were  sorry  if  it  was  going  to  cause  him  any 
trouble? — A.  There  was  no  anxiety  about  it;  it  was  simply  a  desire  on 
my  part 

(Mr.  Calkins  interrupted  the  witness  and  commenced  to  read  from  the 
letter.) 

Mr.  CHANDLER.  Wait  a  moment.  If  the  letter  is  to  be  referred  to,  let 
it  be  put  in  evidence.  The  gentleman  knows  very  well  that  where  a  letter 
is  proper  to  be  introduced  in  evidence  it  should  be  first  read,  and  I  insist 
that  uie  counsel  cannot  take  up  a  document  of  that  kind  and  go  on  and 
cross-examine  the  witness  about  it  until  it  has  first  been  read  to  the  Court. 
Then,  any  question  you  desire  to  ask  with  reference  to  it  may  be  asked. 

Mr.  CALKINS.  May  I  proceed  now  to  examine  the  witness? 

The  PRESIDENT.  I  think  not  until  that  letter  is  put  in  evidence. 

Mr.  CALKINS.  Then  I  will  offer  it  formally  in  evidence. 

Mr.  CHANDLER.  Now  I  would  like  to  read  it. 

(The  letter  in  question  was  handed  to  Mr.  Chandler  for  his  examina- 
tion.) 

The  President  directed  that  the  letter  should  be  read  to  the  Court. 
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150  The  Judge- Advocate  then  read  the  letter,  which  is  dated  Wash- 
ington, D.  C.,  July  15,  1882,  addressed  to  General  Swain  by  Mr. 

J.  Stanley  Brown,  and  which  will  be  found  in  the  Appendix,  marked 
Exhibit  G. 

By  Mr.  CALKINS: 

Q.  My  purpose  is  to  call  your  attention  to  the  fact  that  you  express  a 
regret  for  the  annoyance  which  this  step  may  cause  General  Swaim,  in 
compelling  a  reinvestment  of  the  money.  My  question  was,  did  Mr. 
Bateman  have  knowledge  of  that  fact  on  your  retiring  from  the  firm? — 
A.  That  it  would  be  necessary  for  General  Swain  to  reinvest  his  money  ? 

Q.  Yes ;  that  your  leaving  the  firm  was  a  source  of  regret  to  you  be- 
cause it  would  compel  General  Swaim  to  reinvest  the  money  ? — A.  I  do 
not  think  I  should  mention  a  trifling  thing  like  that  to  him. 

Q.  You  do  not  know  whether  you  mentioned  that  to  him  or  not? — A. 
I  do  not  recollect. 

Q.  Do  you  know  whether,  as  a  matter  of  fact,  in  pursuance  of  this  let- 
ter, you  three  did  get  together  afterwards  and  talk  it  over? — A.  I  have 
no  accurate  recollection  that  we  did. 

Q.  Were  you  not  present  at  a  conversation  when  this  matter  was  talked 
of  between  you  three  ? — A.  It  seems  to  me  there  was  a  conversation  in 
regard  to  it. 

Q.  To  refresh  your  recollection,  I  will  ask  you  this  :  Did  not  a  conver- 
sation occur  between  Mr.  Bateman,  General  Swaim  and  yourself  about  the 
reinvestment  of  this  $5,000,  and  whether  it  should  be  left  with  Bateman 
&  Co.? — A.  I  think  it  did  ;  it  would  seem  natural  that  such  a  thing  should 
occur. 

Q.  Have  you  a  recollection  of  it? — A.  I  cannot  recall  it  with 

151  sufficient  accuracy  to  give  any  evidence  about  it.     But  it  seems  to 
me  we  did  have  the  conversation  in  regard  to  it,  and  that  the  terms 

of  the  loan  made  by  General  Swaim  to  me  were  discussed  and  the  matter 
was  canvassed  whether  it  would  be  a  good,  wise,  or  desirable  thing  for  Gen- 
eral Swaim  to  continue  those  same  business  relations  with  Mr.  Bateman.  I 
have  no  accurate  recollection  that  anything  definite  was  determined  con- 
cerning it,  but  it  seems  to  me  that  such  a  conversation  did  occur. 

Q.  Where? — A.  I  think  it  occurred  in  the  office  down  below  here. 

Q.  What  is  your  recollection  of  the  subject  that  was  discussed? — A. 
The  futurity  of  the  $5,000. 

Q.  What  was  to  be  done  with  it? — A.  That  was  the  subject  discussed. 

Q.  What  was  said  about  leaving  it  with  Mr.  Bateman  at  that  time  and 
on  the  terms  on  which  it  had  been  left  with  you? — A.  My  impression  is  that 
nothing  definite  was  settled.  It  was  simply  determined  to  leave  it  with 
Bateman  &  Co.  subject  to  General  Swaim's  future  wishes  in  the  matter. 

Q.  Was  there  a  suggestion  of  this  kind  made  by  Mr.  Bateman  in  that 
conversation — that  he  would  retain  the  $5,000  on  the  same  terms  that  you 
had  it,  and  did  General  Swaim  object  by  saying  that  he  did  not  want,  in 
any  way,  to  become  a  partner  in  the  concern  or  be  considered  a  partner  in 
the  concern  by  outsiders ;  was  there  not  some  suggestion  of  that  kind  made 
during  that  conversation? — A.  I  cannot  say  that  Mr.  Batemau  made  that 
suggestion.  I  might  have  made  the  suggestion,  or  such  a  thing  might  have 
been  suggested  by  any  of  us. 

Mr.  CHANDLER.  I  object  to  the  witness  stating  what  might  have  been. 
16285 6 
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By  Mr.  CALKINS  : 

162          Q.  Wa-  it   talked  over  there;    was  such  a  conversation  had 
there?     In  oth«  r  \v..rd>.  was  the  difference  between  the  parties  at 
the  tiin.  •••-ut  iiiir.  nt  upon  the  ten  percent,  as  profits?— A.  I  do  not  think 
I  get  your  meaning  with  clearness. 

\Va>  then-  any  objection  made  by  General  Swaim,  Mr.  Bateman,  or 
voiir-elf  in  that  iim  venation  about  this  loan  continuing  with  Mr.  Bate- 
mnn  on  tin-  h:i-i«  often  ner  cent,  profit  as  pay  for  it? — A.  As  Ihavesaid. 
th«  re  was  nothing  definitely  determined  at  that  conversation,  as  I  remera- 
IMT  it.  Tin-  matter  was  talked  over;  the  terms  on  which  the  money  was 
loaned  to  me,  and  the  question  discussed  whether  it  should  remain  there 
..n  tho-e  -mm  terms,  but  as  I  remember,  nothing  was  determined.  Gen- 
eral Swaim,  I  think,  was  about  going  West,  and  I  did  go  West  myself. 

Q.  The  only  important  part  is  what  was  talked  about  in  that  conversa- 
tion?— A.  The  talk  was  about  the  future  disposition  of  the  $5,000. 

Q.  Coming  back  now  to  the  original  payment  to  you  of  the  $5,000,  I 
will  ask  vou  to  look  at  these  papers  which  I  now  hand  you,  and  say 
whether  they  are  the  drafts  by  which  the  #5,000  was  made  up  to  you  by 
General  Swaim  (handing  some  drafts  to  the  witness)? — A.  They  are. 

Q.  Did  Mr.  Bateman  have  knowledge  that  the  draft  dated  June  1st,. 
1882,  drawn  on  Bateman  &  Co.,  had  been  given  by  General  Swaim  on 
that  firm,  and  that  you  held  it — that  part  of  this  $5,000? — A.  Yes;  it 
lay  in  our  drawer  there  during  the  whole  time. 

Q.  Did  he  ever  make  any  objection  to  it? — A.  We  asked  General 
Swaim  on  several  occasions  to  cash  it. 

Q.  Did  he  ever  do  it? — A.  No,  sir. 

Q.  When  this  final  arrangement  was  made,  he  was  debited  with  this 
draft?— A.  Yes;  with  this  $1,000  draft.     It  stood  on  the  firm 
153      books  as  a  debit  against  General  Swaim. 

Q.  And  that  is  the  way  the  payment  was  made,  so  far  as  yon 
know  ?— A.  Yes. 

Q.  (Showing  a  tabulated  statement  to  the  witness.)  Is  that  item  under 
date  of  July  20th,  marked  "  Draft,  $1,000"  that  draft  which  you  have  just 
examined  ? — A.  I  think  it  is;  it  ought  to  come  in  about  there. 

Q.  Now,  I  want  to  ask  you  one  other  question.  Did  you  ever  ask 
General  Swaim  for  the  money  on  that  check  on  Bateman  &  Co.  ? — A.  I 
mentioned  it  once  or  twice  to  the  general. 

Q.  What  did  he  say  ? — A.  He  said  from  time  to  time  that  he  would 
make  it  good ;  that  it  was  all  right,  and  that  any  time  we  wanted  it  he 
would  settle  it. 

Q.  Did  he  refer  to  the  fact  of  his  transactions  with  the  bank — that  he 
had  an  account  there  ? — A.  No  ;  I  think  not  specially  to  the  bank.  He 
said,  "  Of  course  I  am  good  for  that  amount,  and  am  perfectly  responsi- 
ble for  it";  and  of  course  we  considered  it  so.  There  was  no  great  con- 
cern on  our  part  in  regard  to  the  $1,000.  We  considered  that  General 
Swaim  was  good  for  a  $1,000  check. 

Q.  Did  Mr.  Bateman  ever  make  any  objection  to  it  that  you  know  of? — 
A.  He  spoke  of  it  once  or  twice  when  we  were  talking  about  it  ourselves,. 
and  said  he  wished  the  general  would  give  $1,000  for  that  check,  but 
nothing  was  said  in  an  unpleasant  way. 
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Q.  No  serious  objection  was  ever  made  on  that  account? — A.  No,  sir; 
I  think  not. 

Mr.  CHANDLER.  I  would  like  to  have  the  Judge- Advocate  read  these 
papers  in  the  order  in  which  they  are  dated. 

The  Judge- Advocate  read  as  follows  : 

No.  72.  WASHINGTON,  D.  C.,  May  15,  1882. 

NATIONAL  METROPOLITAN  BANK  : 

154  Pay  to  J.  Stanley  Brown,  or  order,  three  thousand  dollars. 
$3,000. 

D.  G.  SWAIM. 
(Endorsed :) 

Pay  to  the  order  of  Bateman  &  Co. 

J.  STANLEY  BROWN. 
BATEMAN  &  CO. 

No.  74.  WASHINGTON,  D.  C.,  May  31st,  1882. 

NATIONAL  METROPOLITAN  BANK  : 

Pay  to  J.  Stanley  Brown,  or  order,  one  thousand  dollars. 
$1,000. 

D.  G.  SWAIM. 
(Endorsed:) 

J.  STANLEY  BROWN. 

WASHINGTON,  D.  C.,  June  1st,  1882. 
BATEMAN  &  Co. : 

Pay  to  the  order  of  J.  Stanley  Brown,  one  thousand  dollars. 
11.000. 

D.  G.  SWAIM:. 

(Endorsed :) 

J.  STANLEY  BROWN. 

By  Mr.  CALKINS  : 

Q.  I  will  ask  one  other  question.  I  understood  you  to  say  in  answer 
to  Mr.  Chandler,  that  General  Swaim  never  made  any  objection  to  the 
statements  that  were  furnished  him  from  time  to  time  until  you  went  out 
of  the  firm.  I  will  call  your  attention  to  one  further  fact.  Did  he  ever 
make  any  statement  to  you,  or  in  your  presence,  that  he  could  not  under- 
stand these  statements  ? — A.  Yes,  sir  ;  he  frequently  said  he  could  not  un- 
derstand the  statements,  and  he  would  come  and  we  would  explain 

155  the  matter  to  him,  and  show  him  how  they  were  carried  out  and 
how  the  interest  was  reckoned  up. 

Q,.  And  then  he  would  take  them  and  go  off  ? — A.  Yes,  sir.  I  do  not 
know  that  that  was  considered  an  objection. 

By  Mr.  CHANDLER  : 

Q.  After  making  this  re-examination  of  the  account  after  you  had  ex- 
plained it  to  him,  then  from  that  time  forward  you  heard  no  complaint 
about  it  ? — A.  No,  sir  ;  not  at  all. 

Q.  But  the  explanation  you  made  of  the  account  was  accepted  by 
him  ? — A.  Yes,  sir ;  to  the  best  of  my  recollection. 

Q.  In  regard  to  this  check  of  $1,000  on  Bateman  &  Co.,  Mr.  Calkins 
has  asked  you  whether  it  was  talked  over  in  the  bank  between  you  and  Mr. 
Batemau,  whether  Mr.  Bateman  knew  it  was  there.  Now,  is  it  a  fact  or 
not  that  it  was  talked  over  between  you  that  it  was  a  debt  that  he  ought 
to  pay  ? — A.  O,  yes,  sir;  I  think  there  was  no  question  at  any  time  about 
that;  I  do  not  think  the  general  questioned  it  himself. 
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Q.  Did  General  Swaira  at  any  time  when  you  spoke  to  him  about  pay- 
ing thb  accounts-hum  thai  In-  had  any  account  in  the  bank  that  was  suffi- 
ri."in  to  meet  it  ?— A.  I  do  not  remember  any  such  thing. 

Q.  Whi-ii  yi.ii  d.'iimnd.-d  that  he  should  pay  this  check,  he  promised  to 
make  it  goodj  ami  -aid  that  he  was  good  for  it  ?— A.  Yes,  sir ;  always. 

Q,  But  never  in  any  instance  claimed  that  he  had  any  money  in  th«' 
bank  to  make  it  good  ?— A.  I  do  not  remember  that  his  money  in  the 
bank  was  ever  referred  to  in  connection  with  it.  That  was  an  outside 
matt 

Q.  I  only  want  to  get  at  the  claim  which  he  made.  Did  he  claim  that 
In-  had  any  credit  in  the  bank  sufficient  to  meet  this  in  his  current  funds? — 
A.  I  think  not. 

156  Q.  But  it  was  the  understanding  with  you  that  when  he  put  this 
particular  check  into  the  bank  that  he  should  come  forward  and 

substitute  $1,000  for  it  in  money  and  take  it  up? — A.  Yes;  I  understand 
you  now. 

M  i .  <  \  I.K  i  .vs.  (To  the  witness.)  I  do  not  think  you  understood  the  scope 
of  the  question.  I  will  ask  the  stenographer  to  read  it  to  you  again. 

(The  question  was  read  to  the  witness  by  the  stenographer  as  requested.) 

Mr.  CALKINS.  Let  me  ask  you  now  what  your  understanding  was. 

The  WITNESS.  It  was  that  General  Swaim  would  at  some  future  day 
make  the  $1,000  good,  if  it  was  not  convenient  for  him  to  do  so  at  that- 
time  ;  that  he  would  settle  the  matter  at  his  convenience. 

Mr.  CALKINS.  At  any  time,  whenever  you  wanted  it,  you  understood 
he  was  perfectly  good  for  it. 

The  WITNESS.  Yes. 

Mr.  CHANDLER.  But  not  that  he  was  good  on  his  account  in  the  books 
for  it.  I  want  this  thing  understood.  If  General  Swaim  claimed  at  that 
time  that  he  had  that  amount  of  money  in  the  bank  to  respond  to  this 
check,  it  is  just  to  him  that  that  claim  should  be  known.  If  he  did  not 
claim  that  he  had  the  money  in  the  bank  to  meet  this  check,  but  said  he 
would  come  forward  at  some  future  time  and  deposit  it,  it  is  a  fact  we 
<>ught  to  know. 

Mr.  CALKINS.  The  important  fact  is  whether  the  parties  were  satisfied 
with  the  check ;  that  is  the  important  question,  and  not  whether  General 
Swaim  was  claiming  that  he  had  money  against  which  he  might  draw  a 
check,  or  claiming  a  credit  in  the  bank  against  which  he  might  draw,  for 
it  was  in  the  power  of  Mr.  Brown  or  Mr.  Bateman  at  any  time  to  have 
refusea  to  accept  it.  So  that  the  important  fact  is  whether  they 

157  were  satisfied  with  the  paper  which  was  presented. 

Mr.  CHANDLER.  The  question  does  not  relate  to  whether  they 
were  satisfied  with  it  or  not.  The  question  is,  when  it  was  presented  to 
General  Swaim  for  payment,  what  General  Swaim  said.  They  have  called 
that  out  themselves.  They  have  asked  the  witness  whether  they  made  any 
demand  on  General  Swaim  to  pay  this  check,  and  he  said  they  did.  I  de- 
sire now  to  know  whether  General  Swaim,  having  this  check  presented  to 
him,  said,  "I  have  money  in  the  bank  sufficient  to  meet  it "  or  whether  he 
said,  "  I  will  come  and  make  it  good."  It  seems  to  me  that  is  a  proper 
question. 

Mr.  CALKINS.  I  have  no  objection  if  you  ask  for  what  General  Swaim 
said. 
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Mr.  CHANDLER.  I  have  asked  for  that.  (To  the  witness.)  State  what 
General  Swaim  said  about  paying  it  at  the  time  it  was  presented ;  I  mean 
this  last  check. — A.  To  the  best  of  my  knowledge  and  belief,  General 
Swaim  always  said,  "  I  will  pay  the  check;  that  is  all  right;  I  will  attend 
to  it ;  I  will  see  that  it  is  done."  We  always  felt  satisfied,  at  least,  I  al- 
ways felt  satisfied,  with  that  answer.  In  the  matter  of  this  check,  it  was 
just  as  it  was  with  the  $2,000  check  on  the  National  Metropolitan  Bank. 
He  said,  "Don't  present  it  just  now."  We  said,  "  All  right,"  and  it  was 
laid  aside  and  was  not  presented.  The  same  with  regard  to  this  check.  It 
was  a  simple  favor  to  General  Swaim  at  the  time,  and  I  understood  at  the 
time  that  he  so  understood  it. 

Q.  Did  the  bank  ever  accept  his  check  ? — A.  No,  sir. 

Q.  That  was  a  check  given  to  you  personally  ? — A.  Yes,  sir. 

Q.  And  until  it  was  charged  to  his  account  the  bank  never  accepted  it? — 
A.  No,  sir ;  took  no  cognizance  of  it. 

Q.  Something  has  been  said  about  the  extreme  difficulty  of  find- 

158  ing  out  how  one's  account  stands  in  a  bank.    Is  there  any  difficulty 
in  ascertaining  that  matter  ? — A.  Certainly  not. 

Q.  Can  any  one  at  a  moment's  notice  ascertain  how  his  account  stands 
in  the  bank  ? — A.  Yes,  sir ;  he  can  very  readily.  I  do  not  care  whether 
•  he  is  operating  in'  stocks  or  not.  He  can  tell  at  the  close  of  the  day  just 
how  his  finances  stand. 

Q.  Where  does  it  differ  in  principle  from  the  matter  of  ascertaining 
your  butcher's  bill? — A.  There  is  no  difference  at  all. 

Q.  I  supposed  not. 

Mr.  CALKINS.  That  renders  it  necessary  for  me  to  ask  another  ques- 
tion. (To  the  witness.)  You  say  there  is  no  difficulty  in  ascertaining  at 
any  time  what  a  person's  balance  is  ? — A.  No,  sir. 

Q.  That  is  because  you  can  take  the  stock  report  and  figure  up  the 
stock  you  have  and  get  at  the  balance.  But  the  difficulty  is  when  you 
are  carrying  stock ;  that  is  the  trouble.  If  to-day  you  buy  one  hundred 
shares  at  98,  and  you  are  carrying  that  stock  for  a  customer  subject  to  his 
order  and  it  goes  down  one-quarter  or  one  point  to-day  and  you  still 
hold  it  and  it  goes  up  to-morrow  and  you  still  hold  it,  there  is  some 
difficulty  when  you  attempt  to  make  out  a  balance-sheet  as  to  what  his 
debit  or  credit  will  be  on  that  stock,  is  there  not  ? — A.  At  the  conclusion 
of  the  first  day,  if  he  comes  in  and  asks  what  his  balance  is,  you  could 
tell  him,  and  if  the  next  day  it  went  down  you  could  tell  him  what  it  was. 

Q.  You  could  tell  that  from  the  stock  report  ? — A.  Yes,  sir.  All  you 
have  to  do  is  to  take  the  market  price.  The  selling  price  is  the  value  of 
a  man's  stock  always. 

Q.  But  when  you  are  carrying  a  line  of  stock  for  a  man  and  you  close 
his  account  out  and  it  is  the  last  day  of  the  month,  could  you  bring  down 
the  value  of  the  stock  ? — A.  Yes,  on  that  day. 

Q,.  That  does  not  show  the  balance  in  cash  against  him,  does  it? — 
A.  It  shows  the  balance  in  cash  the  next  morning  after  he 

159  has  closed  out  his  stock.     Of  course  we  could  not  ascertain  the 
price  until  we  sold  it. 

By  Mr.  CHANDLER  : 
Q.  Was  there  a  single  stock  transaction  pending  in  the  bank  for  or 
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against  General  Suaim;  was  there  any  stork  transaction  at  that  time, 
.Inly  1st? — A.   N.I,  -ir. 

<j.  So  that  if  there  was  any  difficulty  that  difficulty  had  been,  passed 
\     ST«j  In-  had  wound  up  his  stock  transactions. 

GEORGE  B.  <  m  n  i  NM  v  a  witness  called  by  the  accuser,  was  then 
duly  sworn  by  the  Judge- Advocate,  and  testified  as  follows : 

P,\   Mr.  CIIAMILER: 

Question.  NVere  you  connected  with  the  Columbia  Copper  Mine  in  any 
capacity? — Answer.  I  was  secretary  of  two  com  pan  ii-. 

Q.  Ami  « n-rineer  also? — A.  Yes,  sir;  I  was  conuectefl  with  the  man- 
agement of  them. 

Q.  What  \v< •]•«•  the  names  of  the  companies  ? — A.  The  Columbia  Copper 
Company,  the  Columbia  Copper  Company  No.  2,  and  Columbia  Copper 
Company  No.  3. 

Q.  Do  you  know  how  the  stock  was  divided  up,  and  what  the  terms 
of  subscription  were  in  No.  2  and  No.  3? — A.  No.  2  and  No.  3  were 
organized  on  a  group  of  properties  purchased  and  subsequently  divided 
into  two  groups  as  nearly  equal  as  possible,  and  subscriptions  to  the  stock 
of  Nos.  2  and  3  were  divided  between  the  two. 

The  PRESIDENT.  I  cannot  understand  the  object  of  all  this. 

Mr.  CHANDLER.  The  object  is  to  show  that  all  the  subscribers 

160  divided  their  subscriptions  between  Nos.  2  and  3.     It  is  claimed 
that  some  deception  was  practiced  on  General  Swaini  because  he 

did  not  get  all  his  stock  in  No.  2  but  got  part  in  No.  3. 

The  PRESIDENT.  In  whose  testimony  was  that  claimed? 

Mr.  CHANDLER.  In  the  cross-examination  of  Mr.  Bateman  a  letter  was 
read  here,  in  which  he  reports  stock  in  No.  2,  and  Mr.  Calkins  tried  to 
involve  Mr.  Bateman  in  some  misstatements  to  Gen.  Swaim  about  this 
stock,  because  it  was  not  all  in  No.  2,  and  certificates  of  stock  were  intro- 
duced in  evidence  showing  that  the  stock  was  partly  of  No.  2  and  partly 
of  No.  3.  We  want  simply  to  show  what  the  terms  of  subscription  were. 
It  will  not  take  a  moment,  I  think,  to  do  that. 

The  WITNESS.  I  think  there  was  not  a  case  of  subscription  to  the  stock 
of  those  companies  that  was  not  equally  divided  between  companies  Nos. 
2  and  3. 

Q.  What  was  the  original  subscription  book  ? — A.  In  a  good  many  of 
them,  the  first  subscription,  it  was  understood  that  it  was  to  be  only  in  one 
company ;  but  afterwards  it  was  divided  and  put  into  No.  2  and  No.  3, 
and  generally  explained  after  that  time;  it  was  generally  understood. 

Q.  What  was  the  relative  value  between  the  stock  of  No.  2  and  the 
stock  of  No.  3? 

M r.  (  'A i. KINS.  I  object  to  the  question.  I  Ao  not  desire  to  argue  it  at 
all,  but  I  want  to  say  that  the  counsel  entirely  misapprehends  our  posi- 
tion in  regard  to  this  stock  biisinr--. 

Mr.  di  \ M.I.I. i:.  I  do  not  think  so.     They  have  tried  to  hold  Mr. 

Bateman  responsible  here  on  the  $1,600  transaction,  for  some  supposed 

deception  prartired  upon  General  Swaim  in  regard  to  buying  the  stock,  or 

-•  -me  failure  to  observe  strictly  his  instructions  from  General  Swaim. 

161  We  want  simply  to  show  that  that  matter  wa>   an  open,  public 
matter,  known  to  General  Swaim  and  everybody  else  who  dealt 
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in  that  stock ;  that  when  he  subscribed  for  the  stock  it  was  divided  be- 
tween No.  2  and  No.  3,  and  that  he  knew  it.  But  I  have  asked  all  the 
questions  I  desire  to,  and  if  they  do  not  want  to  cross-examine  him  I  will 
ask  him  to  retire. 

Mr.  CALKINS.  No ;  we  do  not  want  to  cross-examine  at  all. 

ROBERT  T.  HUMPHREY,  a  witness  called  by  the  accuser,  was  then  duly 
sworn  by  the  Judge- Advocate,  and  testified  as  follows : 

By  Mr.  CHANDLER  : 

Question.  Are  you  one  of  the  firm  to  whom  this  so-called  due-bill  of  Mr. 
Bateman's  was  transferred  or  assigned? — Answer.  Yes,  sir. 

Q.  When  did  it  come  into  your  possession  ? — A.  I  cannot  tell.  I  think 
it  was  in  March  of  this  year. 

Q.  Was  it  handed  over  to  you  by  General  Swaim? — A.  Yes,  sir. 

Q.  For  what  purpose? — A.  He  handed  it  to  me  to  collect  what  was 
due  on  it  and  to  give  him  credit  for  it.  If  there  was  more  due  than  he 
owed  me  I  was  to  hand  that  back,  and  if  there  was  less  due,  he  was  to 
pay  me. 

Q.  Was  it  handed  to  you  for  $5,000  ? — A.  No,  sir ;  he  did  not  owe 
me  $5,000. 

Q.  Did  you  demand  $5,000  on  it  ? — A.  I  did  not  demand  anything ; 
I  j  list  presented  the  note. 

Q.  Did  you  go  to  Mr.  Bateman? — A.  Yes,  sir. 

Q.  Didn't  you  demand  $5,000 

Mr.  CALKINS.  This  is  the  counsel's  own  witness,  and  I  object  to  the 
question  as  not  in  proper  form. 

By  Mr.  CHANDLER: 

162  Q.  You  say  you  made  no  demand  whatever? — A.  No  demand. 

I  just  presented  the  note  to  him. 

Q.  What  was  your  object  in  presenting  it? — A.  To  get  the  money 
that  was  due  on  it. 

Q.  To  get  the  whole  of  the  money  or  a  part  of  it  ? — A.  I  understood 
that  it  was  not  all  due  from  General  Swaim. 

Q.  What  was  the  object  in  presenting  that  $5,000  note  ? — A.  To  get 
what  was  due  on  it. 

Q.  Did  you  state  what  was  due  ? — A.  No,  sir ;  I  did  not  know  what 
was  due. 

Q.  Did  you  demand  payment  of  the  note  ? — A.  I  presented  the  note  to 
him  just  as  I  would  any  note. 

Q.  But  did  you  demand  payment  of  the  note  from  him  ? 

Mr.  CALKINS.  I  object.  The  counsel  cannot  call  a  witness  and  ex- 
amine him  as  a  cross-examiner  may.  His  license  is  to  ask  what  took 
place  and  not  to  cross-examine  him  in  that  way. 

Mr.  CHANDLER.  If  a  witness  is  not  inclined  to  answer  you  can  ask  him 
any  leading  question  to  get  at  the  facts.  I  simply  want  this  witness  to 
state  what  he  expected  to  collect. 

The  PRESIDENT.  He  seems  to  be  stating  what  transpired. 

By  Mr.  CHANDLER  : 

Q.  Did  you  intend  to  collect  $5,000  or  not? — A.  I  intended  to  collect 
what  was  due  on  it. 
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Q.  Did  you  know  what  was  due  ou  it? — A.  No,  sir. 

Q.  Did  you  demand  what  was  due  on  it  ? — A.  How  could  I  demand 
what  I  .lid  n..t  know  anything  about? 

Q.  What  di<l  you  present  that  paper  for?— A.  I  presented  that  paper 

to  jjrt  \\hat  w:i-  tin.-  mi  it  and  to  enter  it  to  the  credit  of  General  Swaim. 

Q.   It  Mr.  I '.airman  had  given  you  $100  on  it  would  you  have 

163  Miinii.l.iv.1  it?— A.  No,  sir;  I  went  there  to  get  whatever  money 
\\a-  <hn  <>n  it,  or  what  he  was  willing  to  pay  on  it. 

Q.  M '. -iv  v.  -a  going  to  give  it  up  for  what  He  was  willing  to  pay  on  it  ? — 
A  V ,.  -ii  :  I  \\a<  instructed  to  get  what  was  due  on  the  due-bill. 

Q.  Then  General  Swaim  did  not  pretend  to  you  that  Mr.  Bateman 
«.\\.-d  that  liill  in  full? 

Mr.  CALKINS.  I  object. 

By  Mr.  CHANDLER  : 

Q.  Did  he  say  that  he  owed  it.  What  did  he  say  ? — A.  I  told  you 
what  he  said.  He  handed  the  note  to  me  and  asked  me  if  I  would  accept 
that,  what  was  paid  on  that  note,  in  part  payment  of  our  contract.  I  told 
him  certainly,  that  it  was  good  enough  for  me.  I  said,  "  Bateman  is  good 
enough  for  me";  just  in  those  words. 

Q.  Did  you  credit  General  Swaim  with  any  specific  amount  when  you 
took  it  ? — A.  No,  sir. 

Q.  Did  you  authorize  this  suit  to  be  brought  ? — A.  I  authorized  Gen- 
eral Swaim  to  bring  suit. 

Q.  Is  it  General  Swaim's  suit  or  yours  ? — A.  It  is  our  suit,  but  author- 
ised by  General  Swaim. 

Q.  Whose  attorney  signed  this,  yours  or  General  Swaim's  ? 

Mr.  CALKINS.  That  shows  for  itself. 

By  Mr.  CHANDLER  : 

Q.  Did  you  authorize  any  attorney  to  bring  this  suit? — A.  No,  sir. 
Q.  Then  it  is  General  Swaim's  suit  ? — A.  No,  it  is  not  General  Swaim's 
suit ;  it  is  our  suit. 

Q.  How  can  it  be  without  your  authorizing  it  ? — A.  Because  when  I 

went  back  to  General  Swaim  and  told  him  about  it,  I  told  him  I 

164  would  have  to  enter  suit,  and  I  told  Mr.  Bateman  that  at  the  time. 
I  said  to  General  Swaim,  "  I  understand  we  are  not  to  go  to  any 

expense  in  entering  this  suit,  and  you  had  better  have  the  papers  made  out 
and  enter  the  suit,""and  he  said  he  would  attend  to  it,  and  I  left. 

Q.  You  delivered  up  this  due-bill  afterwards? — A.  No,  sir;  not  until 
after  this  arbitration  was  decided  on.  Then  I  delivered  it  up  to  Mr.  M. 
M.  Parker,  subject  to  the  arbitration. 

Q.  Have  you  any  claim  in  it  now? — A.  Certainly;  I  have  a  claim  in 
it.  It  has  got  to  be  .indorsed  by  me,  hasn't  it? 

Q.  Do  you  set  up  any  claim  to  this  due-bill  ? — A.  I  set  up  claim  to 
whatever  is  due  on  it.  Whatever  is  payable  on  it  I  demand. 

By  Mr.  CALKINS: 

Q.  Do  you  recollect  the  circumstance,  if  such  is  the  fact,  of  a  conversa- 
tion with  General  Swaim  the  night  before  he  handed  you  the  due-bill  ? — 
A.  Y'-.  -ir;  when  he  was  coming  down  from  his  place  past  Mr.  Bate- 
man's  house. 
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Q.  State  to  the  Court  what,  if  anything,  was  said  about  this  note  of 
General  Swaim's  at  that  time. 

Mr.  CHANDLER.  I  object.  The  counsel  cannot  go  into  another  con- 
versation on  cross-examination  in  that  way. 

Mr.  CALKINS.  I  desire  to  state  to  the  Court  briefly  our  purpose.  Our 
purpose  is  to  show  by  this  witness  that  the  night  before  the  note  was 
handed  to  him,  in  coming  past  Mr.  Bateman's  house,  General  Swaim  said, 
"  I  have  a  note  against  Mr.  Bateman,  and  there  is  an  account  between  us, 
and  I  do  not  know  what  the  balance  is.  Will  you  take  that  note  and 
present  it,  and  get  whatever  balance  there  is  upon  it  ?  "  or  a  conversation 
which  was  substantially  to  that  effect.  My  purpose  is  also  to  follow  that 
up  and  show  that  the  witness  said,  "  Certainly ;  Bateman  is  good  enough 
for  me,"  and  the  next  day  he  stepped  in  and  got  the  note  and  went 

165  down  and  presented -it,  and  this  very  proceeding  came  about. 

Mr.  CHANDLER.  I  ask  Mr.  Calkins  whether  he  claims  that  that 
was  any  part  of  the  conversation  I  called  out? 

Mr.  CALKINS.  Yes ;  I  claim  that  when  Mr.  Chandler  asked  the  wit- 
ness what  General  Swaim  said  about  the  note,  that  the  Court  is  entitled  to 
the  full  conversation  that  took  place  about  the  note  before  it  was  delivered 
into  his  possession. 

The  PRESIDENT.  It  must  be  remembered  by  counsel  on  both  sides  that 
the  Court  assumes  the  right  to  recall  and  examine  any  of  these  witnesses, 
at  any  future  time,  in  any  way  it  pleases,  touching  the  charges  against 
General  Swaim ;  and,  if  there  is  objection  that  this  witness  has  not  testi- 
fied on  that  subject,  the  Court  will  require  him  to  testify  in  regard  to  it.. 
The  object  of  the  Court  is  to  get  at  all  the  facts  in  the  case. 

Mr.  CHANDLER.  I  withdraw  the  objection,  although  I  made  it  in  good 
faith. 

Mr.  CALKINS.  Then  I  will  proceed,  with  the  permission  of  the  Court,, 
and  direct  the  attention  of  the  witness  to  that  conversation  again.  (To 
the  witness.)  You  may  state  to  the  Court  what  was  said  by  General 
Swaim  relative  to  this  note  at  that  time. 

A.  All  I  can  state  is  that  he  spoke  of  it  in  passing  Mr.  Bateman's  house, 
and  asked  me  if  I  would  take  that  note  and  collect  it. 

Q.  Did  he  say  anything  about  there  being  accounts  between  them? — 
A.  He  said  there  was  a  misunderstanding  between  them. 

Q,.  When  was  it  after  that  that  you  got  the  note? — A.  The  next 
morning. 

Q.  And  then  the  conversation  occurred  which  you  have  given  gener- 
ally?— A.  Yes,  sir. 

Q.  How  long  was  it  after  that  before  you  presented  the  note 

166  to  Mr.  Bateman  ? — A.  It  was  three  or  four  days,  or  it  might  have 
been  a  week ;  I  cannot  remember.     Mr.  Bateman  was  not  there 

when  I  presented  it. 

Q.  But  after  that  he  came  home  ? — A.  Yes,  sir ;  and  after  he  came 
home  he  refused  to  pay  it. 

Q.  How  long  after  that  was  it  before  suit  was  instituted  ? — A.  About, 
a  month,  or  a  little  over  a  month. 

Q.  You  said  something  to  General  Swaim  to  the  effect  that  you  would 
stand  no  expenses  in  the  matter? — A.  Yes,  sir;  I  understood  that  Gen- 
eral Swaim  agreed  that  I  was  not  to  stand  any  law  expenses. 
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Q.  You  mean  attorney's  fees  ? — A.  Yes,  sir. 

(J.  Si  you  tul'l  (tent-nil  Swaim  to  institute  the  suit  for  you? — A.  Yes, 
-ir. 

Q.  At  the  time  Mr.  Parker  asked  you  for  the  note  were  you  informed 
that  (i.  ii.  i;,l  Su:iim  and  Mr.  P>:it<-men  had  agreed  to  arbitrate  it? — A.  Yes; 
I  undi-iMood  that  I'n.in  Mr.  Bate-man  first. 

<  v'    -Mat.-  what  Mr.  Parker  said  when  he  asked  you  for  the  note. — A. 
I   in.  i    Mr.   I'ark.i    near  his  office  on  F  street,  and  he  told  me  that  Mr. 
I'.ai.  man  ami  (inn-nil  Swaim  I  ia<l  entered  into  this  agreement,  and  he  asked 
roe  to  jump  in  a  buggy  and  ride  up  to  General  Swaim's  office  with  him, 
ami  I  Lri>t   in  his  buggy  and  rode  up  there.     He  asked  if  I  had  the  note, 
and  I    slid  vt-s  and   General  Swaim  wanted  me  to  turn  it  over  to  Mr. 
Park.  r.  -ul.j.rt  to  this  claim. 

(J.  Was  it  the  understanding  at  that  time  that  whatever  was  due  bet  ween 
the  parti.-,  it  anythinir,  you  were  to  retajn  and  maintain? 

Mr.  CHANDLER.  The  understanding  with  whom? 

Mr.  CALKINS.  With  General  Swaim. 

Mr.  CHANDLER.  And  who  else;  this  man? 

Mr.  CALKINS.  Yes. 
167  Mr.  CHANDLER.  I  object  to  that, 

Mr.  CALKINS.  Then  I  will  ask  this  :  How  did  your  interest  in 
the  note  or  the  avails  of  the  settlement  change,  if  it  changed  at  all,  by  rea- 
son of  the  arbitration? — A.  There  was  no  understanding  about  it,  and  it 
never  changed,  according  to  my  idea  of  the  matter.  I  consider  that  what 
is  due  on  the  note  belongs  to  our  firm. 

By  Mr.  CHANDLER  : 

Q.  Do  you  know  Colonel  Scott,  the  Recorder  of  this  Court  ? — A.  I  do, 
by  sight. 

Q.  Do  you  remember  when  he  served  a  subpoena  on  you  ? — A.  I  do. 

Q.  Did  you  then  tell  him  that  General  Swaim  had  taken  this  up  and 
paid  part  cash  and  satisfied  you  as  to  the  balance? — A.  No,  sir. 

Q.  Did  you  tell  him  that  in  substance? — A.  I  cannot  say  I  did  ;  I  will 
tell  you  what  I  did  tell  him. 

Q.  Did  you  tell  him  that  General  Swaim  had  paid  you  part  cash  for 
this  matter  ? — A.  No,  sir ;  not  for  this  matter. 

Q.  On  this  due-bill  ? — A.  No,  sir  ;  not  on  the  due-bill. 

Q.  Did  you  tell  him  thatGeneral  Swaim  had  made  a  satisfactory  arange- 
m< -nt  with  you  about  this  due-bill  when  you  gave  it  up? — A.  I  cannot 
say  that  I  did. 

Q.  Can  you  say  that  you  did  not  ? — A.  I  would  not  like  to  say  that 
•  •it  her. 

<  J.  Why  don't  you  say  one  or  the  other? — A.  Because  I  want  to  tell  it 
tin-  way  I  understand  it."    Colonel  Scott  asked  me  what  had  become  of  the 
doe-Mil  and  I  said  that  Mr.  Parker  had  it — that  it  was  delivered  to  him 
-uhjeet  to  arbitration.     He  asked  if  I  had  received  any  money  on  it.     I 
told  him  yes ;  the  general  had  paid  me  money  along  on'  the  building,  as  I 

had  to  have  money  as  the  building  progressed. 

Q.  Did  you  tell  Colonel  Scott  that  he  paid  you  money  on  the  build- 
ing or  on  this  note  ?— A.  I  understood  that.     I  was  sick  at  the 
time  when  Colonel  Scott  came  there  and  had  a  doctor  attending  me. 
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Q,.  If  you  do  not  recollect  what  you  said,  say  so. — A.  I  do  not  recol- 
lect that. 

Q.  Your  answer  is  now  that  you  do  not  recollect  whether  you  told 
him  that  or  not? — A.  I  told  him  that  I  had  received  money. 

Q.  Did  you  not  tell  Colonel  Scott  at  the  time  he  served  the  subpoena 
on  you  that  General  Swaim  had  paid  you  part  cash  on  this  and  made 
a  satisfactory  arrangement  for  the  balance  ? — A.  No,  sir ;  I  did  not. 

Q.  You  did  not  tell  him  that  in  substance? — A.  Not  to  the  best  of  my 
knowledge. 

Q.  You  say  now  that  you  recollect  what  he  said  to  you  and  you  to 
him  ? — A.  I  told  you  what  I  thought  I  said. 

Q.  You  said  a  moment  ago  that  you  did  not  recollect.  Do  you  now 
recollect  that  you  made  that  statement  in  substance,  that  he  paid  you  part 
cash  or  money  on  this  bill  when  he  took  it  up? — A.  No,  sir;  not  on  the 
bill. 

Q.  Did  you  tell  Colonel  Scott  that  you  presented  this  for  $5,000  ? — A. 
I  told  him  I  presented  the  note,  and  called  it  $5,000. 

Q.  Please  answer  my  question. — A.  No,  sir  ;  I  did  not. 

Q.  Did  you  tell  Colonel  Scott  that  you  received  it  for  $5,000  ? — A. 
You  are  asking  me  a  good  many  questions.  It  is  a  matter  that  I  never 
thought  anything  about  at  the  time  I  took  it — of  getting  into  a  thing  of 
this  kind.  As  far  as  receipting  for  $5,000  is  concerned,  I  never  could 
have  receipted  for  that,  because  the  general  never  owed  me  $5,000  at  the 
time. 

Q.  Did  you  tell  Colonel  Scott  that  you  received  this  from  General  Swaim 

for  $5,000  ?— A.  No,  sir ;  not  that  I  know  of. 

169  Q.  Did  you  tell  Mr.  Bateman  that  General  Swaim  brought  this 

suit  on  this  due-bill  without  your  permission  ? — A.  No,  sir. 

Q.  Do  your  recollect  seeing  Mr.  Bateman  ? — A.  I  do. 

Q,.  Do  you  recollect  telling  him  that  General  Swaim  brought  this  suit 
without  your  permission  ? — A.  No,  sir.  I  told  him  this — if  you  want  to 
know  I  would  like  to  tell  it — I  told  him  that  I  did  not  know  that  suit  had 
been  brought  until  I  saw  it  in  the  paper  that  morning,  because  the  gen- 
eral had  not  notified  me  that  he  had  brought  the  suit.  I  said  to  Mr.  Bate- 
man that  I  did  not  know  that  suit  had  been  brought  until  I  saw  it  that 
morning  in  the  paper. 

By  Mr.  CALKINS  : 

Q.  State  the  conversation  you  had  with  Colonel  Scott  as  near  as  you 
can. — A.  I  was  at  home  sick,  lying  down,  and  the  colonel  walked  in,  and 
after  serving  a  subpoena  upon  me,  asked  me  about  the  $5,000  note  and  in 
whose  possession  it  was.  I  told  him  it  was  in  Mr.  M.  M.  Parker's  pos- 
session. I  think  he  asked  me  something  about  money,  and  I  did  not  pay 
much  attention  to  it,  and  told  him  I  was  too  sick  to  talk.  He  said,  "  All 
right;  but  I  would  like  to  have  a  talk  about  this  matter  before  the  Court 
meets  " ;  and  he  says,  "  You  can  telephone  me  at  my  house  on  Tuesday  if 
you  wish  to  see  me."  But  I  never  telephoned  him  at  all  anything  about  it. 
About  the  payment  of  money,  he  asked  me  about  any  money  being  paid  on 
it,  and  he  might  have  said  on  the  note,  and  I  might  have  said  yes,  but  I  was 
talking  of  money  I  had  received  on  the  building.  I  received  money  from 
the  general  at  different  times  as  the  building  progressed. 
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Q.  You  are  building  a  house  for  General  Swairn? — A.  Yes,  sir. 
Q.  And  any  reference  you  made  to  the  payment  of  money  referred   to 
tin-  payment  of  money  on  that  building ? — A.  That  is  what  I  meant. 

170  < ,».    1 1  In-  a.-k»-d  you  about  payment  on  the  note,  did  you  under- 
-tan.l  that  the  payment  of  money  referred  to  the  note? — A.  No, 

sir;  I  understood  him  to  ask  me  if  he  had  paid  me  any  money  since  he 
gave  me  the  note.     He  might  have  understood  it  otherwise. 

Q.  Did  not  General  Swnim  pay  you  any  money  on  the  note? — A.  No, 
sir;  but  h<-  ha*  <>n  the  house. 
I  A  Mr.  CHANDLER: 

Q.  Wlii-n  was  the  last  payment  made?  Did  he  pay  you  any  money 
after  you  had  this  due-bill  in  your  hands? — A.  Yes;  he  paid  me  $1,300, 
I  think. 

Q.  What  day  did  he  take  the  bill  out  of  your  hands,  or  what  day  did 
you  surrender  it  for  any  purpose? — A.  The  day  that  Mr.  Batcmau  with- 
«ln  \v  the  diaries  from  the  Secretary,  or  the  next  morning;  I  think  it  was 
the  next  morning. 

Q.  How  long  after  that  was  it  before  he  paid  the  $1,300? — A.  He  gave 
me  $800  lx?fore  that. 

Q.  How  long  before? — A.  (Referring;  to  a  memorandum.)  I  deposited 
a  check  for  $800  on  April  12th  and  I  got  $500  on  April  28th. 

Q.  How  much  did  General  Swaim  owe  you  when  he  transferred  this 
due-bill  ?— A.  From  $3,500  to  $4,000. 

Q.  And  he  has  since  paid  you  $1,300? — A.  Yes,  sir. 

Q.  Any  more? — A.  No  more. 

Q.  Did  he  give  you  his  note  for  the  difference? — A.  No,  sir;  I  have 
not  rendered  my  bill  to  him. 

Q.  How  do  you  know  how  much  is  due  you  ? — A.  I  only  estimate  it. 
I  suppose  there  is  due  us  from  $2,200  to  $2,500. 

Q.  You  did  not  agree,  according  to  your  story,  to  take  this  bill  for 
anything  ? — A.  No,  sir. 

171  Q.  He  did  not  represent  to  you  that  it  was  worth  anything  ? — 
A.  O,  yes,  sir;    it  was  represented  to  me  as  worth  something, 

certainly. 

Q.  But  no  definite  amount? — A.  No,  sir. 

Q.  He  did  tell  you,  I  understand,  that  it  was  not  worth  $5,000? — A. 
He  said  there  was  a  difference  between  them  ;  he  admitted  it  was  not  worth 
that  to  me ;  that  was  my  understanding  of  it. 

The  witness  was  notified  that  he  might  be  recalled. 

The  Court  then,  at  3  p.  m.,  adjourned  to  meet  again  to-morrow,  Satur- 
day, May  10,  1884,  at  10.30  a.  m. 

ROBERT  N.  SCOTT, 
Maj.,  Third  Arty,  Judge- Advocate  and  Recorder. 
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172  SIXTH  DAY. 

ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 
Washington,  D.  C.,  Saturday,  May  10, 1884 — 10.30  a.  m. 

The  Court  met  pursuant  to  adjournment. 

Present:  Maj.  Gen.  John  Pope,  U.  S.  Army;  Brig.  Gen.  Christopher 
C.  Augur,  U.  S.  Army ;  Brig.  Gen.  Delos  B.  Sacket,  Inspector-General  U. 
S.  Army ;  Maj.  Robert  N.  Scott,  Third  Artillery,  Judge- Advocate  and 
Recorder  of  the  Court. 

.  Brig.  Gen.  David  G.  Swaim,  Judge- Advocate-General  U.  S.  Army,  with 
his  counsel,  Messrs.  Calkins  and  Johnston,  and  Mr.  A.  E.  Bateman,  the 
accuser,  with  his  counsel,  Mr.  Chandler,  were  also  present. 

The  proceedings  of  the  last  session  were  read  and  approved. 

Mr.  BATEMAN.  I  would  like  to  make  a  correction  of  the  record  in  ref- 
erence to  the  question  as  to  whether  I  saw  any  other  official  at  the  War 
Department  when  I  went  there  with  my  letter,  so  that  my  answer  may  not 
be  misunderstood.  I  desire  to  say  that  I  did  see  Colonel  Wilson,  of  the 
Army,  in  the  morning  at  the  Winder  Building,  but  that  was  before  I  had 
gone  to  Mr.  Stone  with  my  letter,  or  before  I  had  drawn  my  letter  up. 
I  simply  went  to  him  as  a  personal  friend  to  ask  to  whom  a  letter  of  that 
kind  should  be  addressed. 

JOHN  E.  BEALL,  a  witness,  called  by  the  accuser,  was  then  duly  sworn 
by  the  Judge- Advocate,  and  was  examined,  as  follows  : 

By  Mr.  CHANDLER  : 

Question.  What  is  your  business  ? — Answer.  I  am  cashier  with 

173  the  firm  of  Bateman  &  Co. 

Q.  How  long  have  you  been  in  that  position  ? — A.  Since  the 
fall  of  1883. 

Q.  Do  you  know  a  man  named  Humphrey  ? — A.  I  do  know  him  very 
well. 

Q.  State  whether  you  have  ever  seen  this  paper,  and,  if  so,  when,  and 
under  what  circumstances  (handing  to  the  witness  the  due-bill  which  has 
been  heretofore  referred  to). — A.  I  think  it  was  about  the  month  of  No- 
vember, but  I  cannot  state  positively,  when  this  due-bill  was  presented  at 
our  banking  house  for  payment  by  Robert  T.  Humphrey,  of  the  firm  of 
Bright,  Humphrey  &  Co.,  and  while  Mr.  Bateman  was  absent  in  New 
York. 

Q.  Was  it  in  November  or  February  ? — A.  I  really  could  not  locate 
the  time. 

Q.  You  say  it  was  presented  for  payment ;  that  Mr.  Humphrey 
brought  it  there. — A.  Yes. 

Q.  State  whether  he  made  any  demand  on  you  or  not  for  the  payment 
of  that  paper  and  interest. 

Mr.  CALKINS.  Wait  a  moment.  I  do  riot  see  the  purpose  of  the  ex- 
amination, and  I  therefore  enter  an  objection  now,  presuming  that  I  can 
perceive  what  is  intended  by  it.  If  it  be  the  intention  to  contradict  the 
witness  Humphrey,  of  course  I  have  one  objection  to  that. 

I  understand  the  rule  of  law  to  be  that  ordinarily  a  person  producing 


94 

a  witness  cannot  thereafter  impeach  him  unless  under  certain  circumstances 
(which  w  already  known  to  the  Court),  and  that  is  the  reason  I  make  my 

nhj.vtion  now. 

Mr.  <  ii\M'i  i :K.  I  really  do  not  know  how  to  answer  an  objection 
which  tin-  !_r«'iitl«-in:tii  cannot  locate. 

\l     (   \ i. KIN-.   I  presume  that  is  the  purpose  of  the  testimony. 

174  M     <  nxM'iii:.  No ;  there  is  no  such  purpose. 

'l'h«-  PKI>II>ENT.  Do  you  mean  to  say,  Mr.  Chandler,  that  you 
have  no  purp"-«-  t-.  impeach  tin-  tr-iiinony  of  your  own  witness? 

Mr.  Cii.vM'i.r.u.  No;  I  do  not  say  that,  nor  do  I  say  the  contrary; 
hut  1  -av  that  I  desire  to  prove  the  fact  that  this  bill  for  $5,000  was  pre- 
sented an<l  payment  demanded.  It  is  well  known  that  while  I  might 
imt  cmitra.lict  my  witness,  if  I  were  trying  to  do  that,  still,  if  a  witness 
com.--  nn  tin-  Maiid  and  states  the  facts  differently  from  what  they  are,  I 
may  still  prove  the  truth,  no  matter  whether  it  may  incidentally  contra- 
dict another  witness  or  not.  A  man  is  not  precluded  by  the  mistake  of 
a  witness ;  a  witness  may  honestly  mistake  a  fact,  arid  there  is  no  rule  of 
law  preventing  my  calling  another  witness  to  prove  what  the  fact  is ;  but 
that  is  not  the  purpose  in  calling  this  witness.  This  witness  is  brought 
here  to  show  that  this  bill  was  presented  to  Bateman  &  Co.  for  $5,000 
and  interest,  and  the  full  amount  of  this  paper  demanded  to  be  paid  by 
them. 

The  PRESIDENT.  (To  Mr.  Calkins.)     Do  you  hold  to  your  objection  ? 

Mr.  CALKINS.  No;  I  withdraw  the  objection  on  the  statement  of 
counsel. 

By  Mr.  CHANDLER  : 

Q.  What  transpired  when  that  paper  was  presented  ? — A.  Mr.  Robert 
T.  Humphrey,  of  the  firm  of  Bright,  Humphrey  &  Co.,  presented  ^his  due- 
bill  at  the  banking-house  of  Bateman  &  Co.,  in  Mr.  Bateman's  absence,  and 
asked  me,  demanded  of  me  payment,  as  his  representative,  of  this  due-bill, 
the  amount  of  the  face  of  it  and  the  interest,  the  principal  and  interest. 

Q.  He  demanded  that  of  you  as  the  representative  of  Mr.  Batemau  ? — 
A.  Yes,  sir ;  as  a  representative  of  Mr.  Bateman. 

175  Q.  Did  you  inform  Mr.  Bateman  of  that  demand? — A.  I  did, 
by  a  letter  that  evening. 

Q.  What  was  the  reply,  if  any  was  made  ? 

Mr.  CALKINS.  I  object  to  that. 

Mr.  CHANDLER.  That  certainly  is  competent.  If  a  person  makes  a  de- 
mand of  a  principal  through  an  agent  that  agent  has  a  right  to  report  it 
to  his  principal  to  get  the  answer  of  the  principal.  He  did  not  demand 
it  of  this  gentleman,  only  as  the  representative  of  some  one  beyond  him, 
and  when  the  demand  was  made  the  very  design  was  in  making  the  de- 
mand of  this  gentleman  that  he  should  transmit  it  to  his  principal.  Now, 
the  principal's  answer  is  a  part  of  the  demand. 

The  PRESIDENT.  We  have  his  answer  from  his  own  testimony. 

Mr.  CHANDLER.  That  was  on  another  occasion ;  this  was  the  first  time 
it  was  presented. 

The  PRESIDENT.  I  understood  it  to  be  already  in  testimony,  from  Mr. 
Bateman,  that  he  replied  from  New  York  not  to  pay  this  due-bill. 

Mr.  CHANDLER.  If  that  is  in  testimony  I  do  not  insist  upon  it. 
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The  PRESIDENT.  That  he  replied  to  this  gentleman  not  to  pay  it  under 
any  circumstances. 

Mr.  CHANDLER.  If  that  is  in  evidence  I  will  withdraw  the  question. 
(To  the  witness.)  When  did  you  first  see  that  paper? — A.  I  first  knew  of 
its  existence  when  Mr.  Humphrey  handed  it  to  me  for  payment  on  the 
occasion  I  have  testified  to. 

Mr.  CHANDLER.  That  is  all. 

By  Mr.  CALKINS  : 

Q.  I  want  you  to  fix  the  date  as  near  as  you  can  when  that  paper  was 
presented  to  you  by  Mr.  Humphrey. — A.  I  cannot  tell  that. 

1 76  Q.  Can  you  fix  it  by  association  with  any  other  fact  ? — A.  Nat- 
urally it  would  be  supposed  I  could  from  the  fact  that  Mr.  Bate- 
man  was  in  New  York,  but  Mr.  Bateman  is  in  New  York  very  often,  and 
I  cannot  remember  of  my  own  knowledge  any  particular  visit  when  this 
occurred. 

Q.  Can  you  fix  the  date  with  reference  to  the  time  when  Mr.  Bateman 
came  home  and  this  matter  was  presented  to  him,  if  you  know  that  fact? — 
A.  Mr.  Humphrey  came  in  when  Mr.  Bateman  returned  and  saw  him.  Of 
course  my  principal  being  there,  I  had  no  connection  with  it  at  all. 

Q.  How  long  was  it  before  the  time  that  Mr.  Humphreys  came  in  and 
saw  Mr.  Bateman  there  that  he  had  presented  this  paper  to  you  ? — A.  I 
should  say  it  was  within  three  or  four  days, 

Q.  Before  that  ? — A.  Three  or  four  days  after ;  Mr.  Bateman  returned 
three  or  four  days  after. 

Q.  That  is  to  say  the  paper  was  presented  to  you  three  or  four  days  be- 
fore the  time  that  Mr.  Humphrey  came  in  and  saw  Mr.  Bateman  when 
he  got  back  ? — A.  Yes,  sir. 

Q.  That  you  say  is  the  first  time  you  ever  saw  this  paper? — A.  Yes,. 
sir ;  the  first  time  I  ever  saw  it  and  knew  of  its  existence. 

Q.  Or  knew  about  it  ? — A.  Or  knew  about  it. 

Q.  To  refresh  your  recollection,  let  me  ask  you  if,  in  November  before 
this  (I  cannot  give  the  exact  date,  but  some  time  in  the  month  of  Novem- 
ber preceding  this)  General  Swaim  did  not  call  there  and  say  to  you  that 
he  had  a  $5,000  note  against  that  firm.  Was  there  not  a  conversation  of 
that  kind  ? — A.  General  Swaim  never  told  me  that  fact. 

Q,.  Did  he  ever  say  to  you  that  he  had  a  $5,000  note  against  your  firm  ? — 
A.  No,  sir. 

177  Q.  In  the  November  preceding  ? — A.  No,  sir. 

Q.  And  you  replied  to  General  Swaim  that  you  would  commu- 
nicate with  Mr.  Bateman  about  it  in  New  York  ? — A.  About  the  due-bill  ? 

Q.  Yes,  the  November  preceding  ? — A.  No,  sir ;  General  Swaim  never 
mentioned  to  me  the  fact  that  he  had  possession  of  any  such  due-bill. 

Mr.  CALKINS.  That  is  all. 

Mr.  CHANDLER.  I  think  we  can  agree  upon  a  matter  that  will  abridge 
the  proceedings,  and  with  the  understanding  that  if  the  counsel  cannot 
agree  I  may  call  a  witness  at  a  later  stage  of  the  case  I  now  rest  our  side 
of  the  case. 

The  PRESIDENT.  Is  your  witness  present  here  ? 

Mr.  CHANDLER.  No,  he  is  not  present. 

The  PRESIDENT.  Is  he  in  the  city  ? 
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Mr.  (  ii  vM'i.KR.  I  think  he  is  in  the  city.  But  it  is  a  matter  that  I 
think  we  can  agree  upon,  and  it  will  not  take  but  a  moment  to  present  the 
agnt-nu-nt.  and  if  weshmild  not  agree,  it  will  not  take  any  longer  to  examine 
lii in  then  than  now.  I  am  ready  to  stop  at  this  point  and  let  the  other 
>id«-  go  on  with  their  case. 

The  Judge- Advocate  announced  that  he  had  summoned  two  witnesses 
to  appear  before  the  Court  in  pursuance  of  the  order  of  the  Court  given  yes- 
;,  rd.iv.  ;tm]  HP  v  would  k-  in  att.-ndaiiM-  in  a  y TV  Ji..rt  time. 

The  Court  then,  at  12.35  p.  m.,  took  ar  ecess  until  12.50  p.  m.  At  12.50 
p.  ra.}  the  recess  having  expired,  the  Court  resumed  its  session. 

178  Major  A.  B.  CAREY,  a  witness  called  by  the  Court,  was  then 
duly  sworn  by  the  Judge-Advocate,  and  was  examined,  as  follows : 

By  the  JUDGE  ADVOCATE  : 

Question.  State  to  the  Court  what  communications  to  or  through  you  to  the 
S.  n  tarv  r.t'  \\'ar  have  l»eeii  made  in  ret'en-nee  I.,  any  arrangement  tor  the 
payment  of  Colonel  Morrow's  creditors  in  this  city  and  the  result  of  those 
communications. — Answer.  Early  in  April,  1883,  Mr.  Bateman  came  to  the 
Paymaster-General's  Office,  and  came  to  my  room  and  said  that  he  with  others 
had  made  an  arrangement  to  pool  the  indebtedness  of  Major  [Colonel] 
Morrow,  and  had  his  accounts  for  some  two  or  three  years ;  and  he  wanted 
to  know  if  arrangements  could  be  made  to  have  the  accounts  paid  to  the 
trustee  who  was  appointed  to  draw  the  pay,  and  if  they  could  be  paid  by 
the  Paymaster  here  in  Washington.  I  told  him  that  the  matter  of  draw- 
ing Major  Morrow's  accounts  rested  with  Major  Morrow,  and  that  when 
his  accounts  were  due  he  could  draw  his  pay ;  that  he  controlled  the  matter. 
He  said  they  wanted  to  arrange  it  so  that  the  pay  would  be  sure  to  be 
drawn  on  the  Paymaster  here,  and  be  paid  to  the  trustee.  I  told  Mr. 
Bateman  that  the  Pay  Department  could  not  go  into  that,  but  that  Major 
Morrow  could,  if  he  chose  to  do  so,  make  application  for  his  pay  to  be 
paid  by  the  post  paymaster  in  Washington,  and  if  he  made  such  an  appli- 
cation it  would  be  submitted  to  the  proper  authority  and  he  would  be  in- 
formed of  the  decision.  That  is  about  the  substance  of  the  conversation 
I  had  with  Mr.  Bateman,  as  I  remember  it.  The  next  day,  I  think,  Major 
Morrow  sent  an  official  communication  to  the  Paymaster-General,  which 
communication  I  have  here  with  me,  setting  forth  the  statement  that  Mr. 
Middleton  was  the  trustee  appointed  by  his  creditors ;  that  he  had  made 
an  assignment  of  his  pay,  and  that  Mr.  Middleton  had  been 

179  appointed  the  trustee  by  his  creditors. 

The  witness  then  submitted  the  letter  referred  to,  and  it  was  read 
by  the  Judge- Advocate  as  follows : 

HEADQUARTERS  ARMY  OF  THE  UNITED  STATES, 

Washington,  D.  C.,  April  5th,  1883. 
PAYMASTER-GENERAL  U.  S.  A. : 

GENERAL  :  I  have  made  an  assignment  of  my  pay  to  Mr.  Middleton  (the  trustee 
appointed  by  my  creditors'),  and  now  respectfully  request  that  you  direct  that  my 
name  be  placed  upon  the  list  of  stoppages,  except  as  to  Washington.  I  ask  this  to 
give- additional  security  to  my  creditors;  and  I  request  that  (and  authorize)  the  pay- 
ment of  all  pay-vouchers  as  they  each  and  severally  fall  due,  shall  be  paid  to  S.  E. 
Middleton,  who,  as  trustee,  holds  my  accounts,  covering  about  three  years. 
Very  respectfully, 

A.  P.  MORROW, 
Colonel  and  A.  D.  C.,  U.  S.  A. 
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When  that  letter  came  in  it  came  to  me,  as  I  was  at  that  time  in  charge 
of  the  office,  and  with  other  matters  I  took  it  to  the  Secretary  of  War 
and  handed  it  to  him.  He  read  the  letter  and  said  that  he  would  not 
authorize  the  placing  of  Major  Morrow's  name  upon  the  Stoppage  Circular; 
that  he  had  no  authority  to  do  that ;  but  that  he  had  no  objection  to 
Colonel  Morrow's  accounts  being  paid  by  any  paymaster,  the  post  paymaster 
in  Washington,  if  he  chose  to  so  elect.  I  made  a  memorandum  on  the 
envelope,  this  envelope — the  one  it  came  in — to  this  effect : 

Submitted  this  to  Secretary  of  War,  who  declines  to  place  Colonel  Morrow's 

180  name  on  Stoppage  Circular,  but  has  no  objection  to  having  paymasters  notified 
by  Paymaster-General  that  Colonel  Morrow's  accounts  will  be  paid  only  by 

post  paymaster  at  Washington. 

That  is  signed  by  myself.     It  is  a  mere  memorandum  in  pencil. 
The  paper  also  has  this  indorsement  upon  it : 

Mr.  HANSON.  Please   write  all  chief  paymasters  to   reject    any  pay-account   of 
Colonel  Morrow's  until  further  orders  from  this  office. 

W.  B.  R. 
Letters  sent  to  all,  April  18th,  1883. 

G.  D.  H. 

A  few  days  after  that,  probably  a  day  or  two  after,  I,  in  passing  Mr. 
Bateman's  bank,  stopped  in  and  saw  him  and  told  him  that  the  matter  of 
Colonel  Morrow's  pay  had  been  settled,  and  instructions  had  or  would  be 
given  that  his  pay-accounts  be  only  paid  by  the  post  paymaster  here  in 
Washington.  That  is  about  what  occurred,  as  I  remember. 

The  PRESIDENT.  I  would  like  to  know  if  in  that  conversation  there 
was  any  statement  made  about,  or  reference  to,  duplicate  or  triplicate  pay- 
accounts  of  Colonel  Morrow's? — A.  Not  a  word.  The  letter  seemed  to 
explain  itself,  and  I  made  no  remarks  to  the  Secretary. 

Q.  There  was  nothing,  then,  known,  so  far  as  you  know,  at  the  War 
Department  of  any  duplication  or  triplication  of  Major  Morrow's  ac- 
counts ? — A.  No,  sir. 

Brig.  Gen.  WILLIAM  B.  ROCHESTER,  a  witness  called  by  the  Court,  was 
then  duly  sworn  by  the  Judge- Advocate,  and  examined,  as  follows : 

By  the  JUDGE-ADVOCATE  : 

Question.  State  to  the  Court  what  communications  have  been 

181  made  to  or  through  you  to  the  Secretary  of  War  in  reference  to 
any  arrangement  for  the  payment  of  Colonel  Morrow's  creditors  in 

this  city  and  the  result  of  those  communications. — Answer.  There  has 
been  no  communication  whatever. 

Q.  To  or  through  you  ? — A.  To  or  through  me  ;  private  or  official ; 
nothing. 

Q.  What  orders  have  been  issued  in  your  office  in  reference  to  an 
arrangement  of  Colonel  Morrow's  with  his  creditors  ? — A.  On  my  re- 
turn from  the  State  of  New  York  about  April  14th  of  last  year,  Colonel 
Morrow  came  into  the  office  (I  knew  him  by  sight ;  I  never  had  any  pre- 
vious acquaintance  with  him)  and  asked  me  if  I  would  not  have  his  pay 
stopped,  except  as  to  Washington.  I  said,  "  Colonel,  that  is  a  very  novel 
request.  You  have  the  matter  in  your  own  hands ;  you  can  stop  your 
own  pay ;  you  need  not  draw  it  except  in  Washington."  He  said,  "  My 
•creditors  would  like  to  have  the  pay  drawn  here  in  Washington  only,  and 
16285 7 
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they  will  allow  me  a  certain  amount";  I  think  he  said  that.  I  said,  "  I 
cannot  stop  vour  pay  ;  I  have  no  authority  to  stop  any  one's  pay."  He 
said  "  Won't  you  arrange  it  so  that  I  can  have  it  drawn  here  in  Washing- 
ton?" I  said,  "Certainly;  the  post  paymaster  in  Washington  will  pay 
it  "  Thm  li<-  in-i-tM  upon  my  putting  it  out  of  his  own  power  to  draw 
pay  elsewhere,  and  on  that  I  directed  the  chief  clerk  to  write  chief  pay- 
master* not  to  pay  Colonel  Morrow's  accounts;  that  they  would  be  paid 
here.  I  have  a  copy  of  that  letter  with  me,  I  think  that  is  all  that  oc- 
curred. . 

The  letter  referred  to  by  the  witness  was  then  read  by  the  Judge- Ad- 
vocate, and  is  as  follows: 

....  WAR  DEPARTMENT,  PAYMASTER-GENERAL'S  OFFICE, 

Washington,  April  18th,  1083. 

To  the  CHIEF  PAYMASTER  DIVISION  OF  THE  ATLANTIC, 

Governor's  Island,  Netc  York : 

SIR :  You  will  please  refuse  paymeut  of  any  accounts  of  Colonel  A.  P.  Morrow, 
aide  de  camp,  and  jrive  like  instruction  to  all  paymasters  within  your  division. 
Verv  respectfully,  yonr  obedient  servant, 

WM.  B.  ROCHESTER, 
Paymaster-General,  U.  5.  A. 
O.  D.  H.    Similar  letter  to  each  paymaster. 

That  is  not  exactly  stopping  his  pay.  It  is  not  an  unusual  thiug  to 
have  an  officer's  pay  paid  at  one  place.  We  frequently  have  officers  come 
in  and  ask  to  have  their  accounts  paid  at  one  place.  For  instance,  officers 
who  are  .going  to  Europe  will  request  that  they  be  paid  in  New  York.  I 
have  a  memorandum  list  of  seven  officers  within  the  last  few  months  who 
have  asked  to  have  their  pay  drawn  in  New  York  only.  For  instance,  a 
man  may  wish  to  leave  his  family  here  in  Washington  while  he  goes  out 
on  the  frontier,  and  he  will  ask  to  have  his  pay  drawn  here  every  month, 
as  he  does  not  care  to  draw  it  where  he  is  going.  Although  it  may  be  out 
of  his  department,  I  have  authority  to  grant  such  a  request  and  do  it  fre- 
quently, because  they  do  not  ask,  as  Colonel  Morrow  did,  to  have  their 
pay  stopped. 

The  PRESIDENT.  Did  Colonel  Morrow  say  anything  to  you  in  this  con- 
versation about  having  duplicated  or  triplicated  his  pay-accounts  ? — A. 

Never. 
183          Q.  Nothing  was  said  to  you  on  the  subject? — A.  Nothing. 

Q.  Nor  to  your  knowledge,  to  any  official  of  the  War  Depart- 
ment?— A.  No;  I  do  not  think  he  ever  did.  I  would  like  to  state  to  the 
Court  that  a  certain  regulation  of  the  War  Department,  in  the  Army  Regu- 
lations, used  to  require  the  Paymaster-General,  when  he  discovered  that  an 
officer  had  drawn  his  pay  more  than  once,  to  call  upon  that  officer  for  an  ex- 

S'anation.  If  the  explanation  was  not  satisfactory  then  the  Paymaster- 
eneral  was  to  notify  the  Secretary  of  War.  After  I  came  here  I  found 
that  a  good  many  officers,  quite  a  number  of  officers,  under  that  regulation, 
would  draw  their  pay  twice,  and  then  when  called  upon  to  explain  they 
would  refund  the  money.  That  explanation  being  satisfactory,  we  could  not 
report  it  to  the  Secretary  of  WTar;  so  I  wrote  a  communication  to  the  Sec- 
rectary  of  War  and  asked  to  have  the  regulations  in  that  regard  changed, 
and  to  allow  the  Paymaster-General,  when  he  discovered  that  an  officer 
had  drawn  his  pay  twice,  to  immediately  report  it ;  and  the  regulations 


were  changed  so  that  when  an  officer  draws  his  pay  twice  as  soon  as  it  is 
found  out  in  ray  office  the  Secretary  of  War  is  immediately  notified. 

The  Judge-Advocate  stated  that  he  had  nothing  further  to  lay  before 
the  Court  at  the  present  time,  and  he  understood  the  counsel  for  General 
Swaim  were  not  ready  to  proceed  with  their  case  now. 

Mr.  CALKINS.  I  respectfully  ask  that  the  Court  may  be  adjourned  now 
until  Monday,  for  the  purpose  of  giving  me  an  opportunity  to  look  over 
the  testimony  already  taken  in  the  case,  and  to  get  my  notes  in  such  shape 
that  I  may  be  able  to  proceed  with  dispatch  when  the  Court  shall  reassem- 
ble, in  the  examination  of  the  witnesses  for  the  accused. 

The  request  of  counsel  was  granted  by  the  Court,  and  then,  at 
184       1.20  p.  m.,  the  Court  adjourned  to  meet  again  on  Monday,  May 
12,  1884,  at  10.30  a.  m. 

ROBERT  N.  SCOTT, 
Maj.,  Third  U.  8.  Art'y,  Judge-Advocate  and  Recorder.. 


185  SEVENTH  DAY. 

ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 
Washington,  D.  G,  Monday,  May  12, 1884 — 10.30  a.  m. 
The  Court  met  pursuant  to  adjournment. 

Present:  Maj.  Gen.  John  Pope,  U.  S.  Army;  Brig.  Gen.  Christopher 
C.  Augur,  U.  S.  Army ;  Brig.  Gen.  Delos  B.  Sacket,  Inspector-General 
U.  S.  Army;  Maj.  Robert  N.  Scott,  Third  Artillery,  Judge- Advocate  and 
Recorder  of  the  Court. 

Brig.  Gen.  David  G.  Swaim,  Judge-Advocate  General  U.  S.  Army, 
with  his  counsel,  Messrs.  Calkins  and  Johnston,  and  Mr.  A.  E.  Bateman, 
the  accuser,  with  his  counsel,  Mr.  Chandler,  were  also  present. 

The  proceedings  of  the  last  session  were  read  and  approved. 

Lieutenant-Colonel  ALBERT  P.  MORROW,  a  witness  called  by  the  de- 
fendant, was  then  duly  sworn  by  the  Judge- Advocate  and  examined  as 
follows : 

By  Mr.  CALKINS  : 

Question.  You  may  state  your  name  to  the  Court. — Answer.  My  name 
is  Albert  P.  Morrow. 

Q.  Please  state  your  present  rank  in  the  Army. — A.  I  am  lieutenant- 
colonel  of  the  Sixth  Cavalry. 

Q.  How  long  have  you  been  in  the  Army? — A.  Since  April  19, 1861. 
Q.  You  may  state  whether  you  are  acquainted  with  Mr.  A.  E.  Bateman, 
of  this  city. — A.  I  am. 

Q.  And  whether  you  are  acquainted  with  General  D.  G.  Swaim, 

186  Judge- Advocate  General  of  the  Army. — A.  I  am. 

Q.  You  may  state  whether  you  were  acquainted  with  General 
Swaim  on  or  about  April,  1883. — A.  I  knew  him  at  that  time. 

Q.  How  long  had  you  known  him  before  that  time? — A.  Personally 
I  had  only  kaowa  him  p3rhap?  a  tmnth. 
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Q.  What  was  your  acquaintance  with  General  Swaim  before  that  time, 
whether  intimate  or  formal?— A.  It  was  a0 mere  casual  acquaintance; 

formal. 
Q.  Had  there  been  any  intimate  relations  between  you  before  that 

ti  me  ? —  A .  N  one  whatever. 

Q.  I  am  not  sure  about  the  date  of  April,  1883,  but  I  fixed  the  date  by 
an  interview,  which  I  assume  for  the  purpose  of  (questioning  you,  that  you 
had  with  him  aUmtyour  financial  condition  and  in  relation  to  the  borrow- 
ing of  money  from  him.  Do  you  recollect  that  circumstance? — A.  I  do 
remember  it. 

Q.  You  may  state  who  went  with  you  at  the  time  to  see  General 
Swaim. — A.  Afajor  McKibbin. 

Q.  What  is  his  first  name? — A.  David. 

Q.  Can  you  fix  the  date  of  that  interview  with  General  Swaim  ? — A. 
Not  definitely.  It  was  about  the  first  of  April  or  some  time  in  the  latter 
part  of  March,  perhaps,  1883. 

Q.  In  what  capacity  at  that  time  were  you  serving  in  the  Army? — A. 
As  aide-de-camp  to  the  General. 

Q.  For  how  long  a  time  before  that? — A.  Since  the  first  of  January, 
1882. 

Q.  From  the  first  of  January,  1882,  up  to  the  time  that  this  interview 
occurred  I  will  get  you  to  state  whether  there  was  any  intimate  personal 
relationship  between  you  and  General  Swaim,  or  whether  it  was  formal,  or 

how  it  was. 
187          Mr.  CHANDLER.  Why  not  ask  him  what  the  relation  was? 

Mr.  CALKINS.  I  will  put  it  that  way.     (To  the  witness.)  What 
were  your  relations  ? — A.  I  simply  had  a  speaking  acquaintance  with  him. 

Q.  State  to  the  Court  what  you  said  at  the  interview  with  General  Swaim 
that  has  just  been  referred  to. 

Mr.  CHANDLER.  I  would  like  to  ask  the  counsel  what  the  purpose  of 
this  is,  and  whether,  I  will  say  to  the  Court,  that  he  has  a  right  to  recite 
here  the  private  conversation  between  this  gentleman  and  General  Swaim 
in  behalf  of  General  Swaim ;  whether  Gen.  Swaim  can  go  out  and  talk 
•with  an  individual  and  then  come  in  here  and  prove  his  own  conversation 
in  his  own  behalf.  That  certainly  is  not  admissible  in  a  court.  Whether 
it  will  be  received  here  is,  of  course,  a  matter  for  this  tribunal  to  determine. 
But  I  suppose  the  evidence  ought  to  rest  upon  some  legal  principle  if  it 
is  offered  even  here. 

Mr.  CALKINS.  I  will  state  that  it  is  to  rebut  the  testimony  of  Mr. 
Bateman,  in  which  it  was  said  by  him  that  Colonel  Morrow  said  to  him 
(Bateman)  at  a  subsequent  interview,  "  Didn't  General  Swaim  tell  you  of 
my  condition?"  The  purpose  is  to  show  that  there  had  been  no  com- 
munication between  Colonel  Morrow  and  Gen.  Swaim  with  reference  to 
Colonel  Morrow's  financial  condition,  except  the  general  statement  that 
he  was  involved  in  debt  and  wanted  to  borrow  this  money.  That  is  the 
purpose  of  it.  I  admit  that  in  a  civil  suit  the  evidence  would  not  be  com- 
petent ;  it  would  have  to  be  brought  out  in  other  words  by  their  side. 
But  to  us  it  is  of  the  utmost  importance,  for  the  reason,  as  the  Court  will  see, 
that  General  Swaim  has  already  reported  to  the  Secretary  of  War  that 
188  he  knew  nothing  about  the  condition  of  Colonel  Morrow's  account, 
and  that  he  simply  did  a  friendly  act  for  him,  as  he  would  for  any 
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other  brother  officer.  Thatf  is  the  reason  we  offer  it  now.  Of  course,  if 
the  Court  says  it  is  not  competent  we  must  yield ;  but  the  Court  will  see 
the  purpose,  and  I  think  in  this  investigation  my  friend  will  not  insist 
that  it  is  not  proper. 

Mr.  CHANDLER.  I  do  insist  to  this  extent,  that  all  evidence  that  is  re- 
jected by  the  principles  of  law  is  rejected  for  the  reason  that  it  is  value- 
less, and  has  no  convincing  force  whatever.  It  is  a  universal  principle, 
as  conceded  by  Mr.  Calkins,  that  a  conversation  had  by  the  party  affected 
with  another  person,  in  the  absence  of  the  one  who  is  to  be  affected  by  that 
conversation,  is  not  admissible,  and  has  no  legal  strength  to  contradict 
anything  that  was  said  between  Mr.  Bateman  and  General  Swaim.  It 
does  not  relate  to  the  same  time.  It  was  not  in  the  presence  of  Mr.  Bate- 
man, and  the  law  cannot  appropriate  it  to  a  contradiction  of  Mr.  Bate- 
man, and- it  is  not  admissible  in  court.  Where  the  law  operates  to  exclude 
any  evidence,  it  is  done  for  the  most  substantial  legal  reasons,  and  it  is 
because  the  evidence,  or  so-called  evidence,  is  of  no  legal  value  and  has  no 
convincing  force  in  law  to  prove  anything,  and  when  my  friend  attempts 
that  in  a  court  it  would  not  be  admissible. 

Mr.  CALKINS.  In  a  civil  suit. 

Mr.  CHANDLER.  In  a  civil  suit  it  would  not  be  admissible.  He  ad- 
mits that  in  the  estimation  of  law  it  is  of  no  consequence,  has  no  relevancy, 
no  potency. 

Mr.  CALKINS.  I  do  say  in  a  civil  proceeding  it  would  not  be  competent, 
for  the  reason  that  in  a  civil  proceeding  one  thing  would  be  in  contro- 
versy— a  business  transaction  between  parties ;  but  here  that  is  not 
189       involved  at  all.     What  is  involved  here  is  General  Swaim's  char- 
acter. 

Mr.  CHANDLER.  Is  this  offered  to  prove  his  character? 

Mr.  CALKINS.  The  potency  of  the  evidence  in  a  civil  suit  would  be  ex- 
cluded for  a  good  reason,  namely,  that  in  the  absence  of  one  party,  un- 
less it  was  communicated  to  him,  you  could  not  introduce  the  testimony  had 
between  them  in  the  absence  of  one  of  them.  But  here  this  is  not  the  sub- 
ject of  controversy.  The  subject  of  controversy  is  the  character  and  reputa- 
tion of  an  officer.  We  seek  to  maintain  that  by  showing  it  was  impossi- 
ble for  him  to  have  made  admissions  to  Mr.  Bateman,  as  Mr.  Bateman 
has  testified  that  he  did,  by  reason  of  an  absolute  want  of  knowledge  on 
his  part  that  any  such  condition  as  that  existed ;  that  there  was  no  fact  in 
his  mind,  or  any  knowledge  in  his  mind,  by  which  he  could  have  been  led 
to  make  an  admission  of  that  kind.  And  the  fact  of  another  thing  being 
in  controversy  besides  what  would  be  in  controversy  in  a  civil  suit  is  what 
makes  it  competent  here. 

(The  Court  was  cleared  for  deliberation.  Upon  the  doors  being  re- 
opened, the  decision  of  the  Court  was  announced  as  follows :) 

The  PRESIDENT.  If  the  question  is  confined  to  the  conversation  that 
took  place  between  Colonel  Morrow  and  General  Swaim  in  relation  to  the 
negotiation  of  these  pay-accounts,  it  may  be  put. 

Mr.  CALKINS.  I  will  confine  it  to  that.  I  will  withdraw  the  question 
and  put  it  in  this  form.  (To  the  witness.)  Calling  your  attention  to  the 
interview  between  yourself,  General  Swaim,  and  Major  McKibbiu,  you 
may  state  to  the  Court  whether  in  that  conversation  with  General  Swaim 
or  in  his  presence,  anything  was  said  by  you  about  the  condition  of  your 
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pay-accounts,  and  if  so,  what  was  said?— A.*I  went  to  General  Swaira  to 
borrow  about  $8,000.    I  understood  that  he  could  loan  it  to  me.    I 

190  told  him  that  I  was  about  to  leave  the  city,  and  was  very  much  in 
debt ;  that  I  wanted  to  rai.se  about  $8,000  on  mv  pay-accounts  in 

order  to  pay  off  everything  that  I  owed,  and  would  leave  the  pay-ac- 
orn nts  here,  so  that  they  could  be  drawn  by  the  party  holding  them.  He 
told  me  that  he  was  about  to  build  and  had  not  the  money  to  spare;  but 
he  said  there  were  plenty  of  men  in  town  who  were  doing  that  sort  of 
business,  and  I  had  octter  see  one  of  them.  He  asked  me  if  I  knew  Bate- 
raan&Co.  I  told  him  no.  He  said,  "  Well,  perhaps  they  will  do  it ; 
I  will  give  you  a  note  to  Mr.  Bateman."  He  did  so,  and  I  carried  the 
note  of  introduction  to  Mr.  Bateman. 

Q.  Have  you  stated  now  all  that  was  said  with  reference  to  your  pay- 
accounts  in  that  conversation? — A.  That  is  all. 

Q.  Was  there  anything  said  in  that  conversation  further  about  the  con- 
dition of  your  pay-accounts  than  what  you  have  now  stated?  If  so,  you 
mav  state  it. 

Mr.  CHANDLER.  If  the  Court  please,  I  think  the  counsel  ought  to  ask 
him  what  was  said,  and  all  that  was  said,  instead  of  directing  him  to 
specific  matters. 

Mr.  CALKINS.  I  was  doing  that  under  the  order  of  the  Court. 

Mr.  CHANDLER.  I  do  not  want  to  object,  and  will  not  object  unless  I 
think  it  concerns  the  matter  substantially  affecting  us.  I  think  this  be- 
ing their  witness  they  should  ask  him  what  occurred,  and  to  state  all  the 
conversation,  and  let  him  state  it  in  his  own  way. 

The  PRESIDENT.  The  Court  confined  the  question  to  the  conversation 
that  took  place  between  Colonel  Morrow  and  General  Swaim  in  relation 
to  the  negotiations  of  these  pay-accounts. 

The  WITNESS.  That  is  the  whole  of  our  conversation  on  the  sub- 
ject. 

191  By  Mr.  CALKINS  : 

Q.  Before  that  time  had  you  ever  said  anything  to  General 
Swaira  with  reference  to  the  condition  of  your  pay-accounts  ? — A.  I  do  not 
think  I  ever  had.  No,  I  have  no  recollection  of  ever  speaking  to  him 
prior  to  that  about  my  pay-accounts. 

Q.  After  that  time  you  had  this  conversation  with  him  and  the  time 
you  got  the  money  from  Batemau  &  Co.  (which  I  assume  for  the  purpose 
of  this  question),  did  you  see  General  Swaim  ? — A.  No,  sir ;  I  do  not 
think  I  aid.  No,  I  am  pretty  sure  I  did  not. 

Q.  Did  you  have  any  communication  with  him  in  any  way  ? — A.  No  ; 
not  until  after  I  had  seen  Mr.  Bateman. 

Q.  I  mean  not  until  after  you  had  seen  Mr.  Bateman. — A.  No,  sir. 

Q.  How  long  was  it  after  you  saw  General  Swaim  at  this  interview  be- 
fore you  took  the  note  of  introduction  which  you  have  spoken  about  to 
Bateman  &  Co.  ? — A.  I  think  I  took  it  the  same  day. 

Q.  Can  you  give  the  purport  of  that  note  ? — A.  It  was  a  simple  letter 
of  introduction.  I  do  not  think  I  read  the  note. 

Q.  Can  you  now  state  whether  you  had  a  conversation  with  Bateman  & 
Co.  that  day  after  you  took  the  note  with  reference  to  getting  money  from 
them  ? — A.  I  went  with  the  note  to  Mr.  Bateman's  banking-house  and 
saw  Mr.  Parker  and  told  him  that  I  wanted  to  get  about  $8,000. 


103 

By  Mr.  CHANDLER: 

Q.  Mr.  Parker  at  Bateruan  &  Company's  ? — A.  Yes,  I  think  so  ;  that 
is  my  recollection.  I  do  not  think  I  saw  Mr.  Batemau  ;  I  am  positive  I 
did  not  see  him. 

By  Mr.  CALKINS  : 

Q.  Did  yon  succeed  in  getting  the  money  ? — A.  No,  sir.     Mr. 

192  Parker  took  the  note  into  another  room  and  came  back  and  said 
that  they  could  not  loan  so  much  money. 

Q.  Did  they  name  any  amount  that  could  be  loaned  ? — A.  He  said, 
"  We  might  accommodate  you  for  three  or  four  months'  pay  but  could  not 
loan  a  larger  amount  than  that." 

Q.  What  was  then  said  or  done  ? — A.  I  believe  I  said  that  would  not 
do  me  any  good. 

Q.  Then  what  was  done  ? — A.  Then  I  went  away. 

Q.  When  did  you  return,  if  you  returned  at  all? — A.  I  think  I  re- 
turned the  next  day.  After  thinking  the  matter  over  I  thought  $1,500 
or  $1,600  would  help  out  a  little,  and  I  had  better  take  that.  So  I  went 
back  the  next  day  and  told  them  that  I  would  take  the  money. 

Q.  Who  did  you  see  that  day  ? — A.  I  think  I  saw  Mr.  Bateman  that 
day. 

Q.  Up  to  that  time  had  you  seen  General  Swaim  after  your  conversation 
with  him  at  his  office,  or  had  any  communication  with  him  ? — A.  No. 

Q.  Did  you  get  the  money  at  that  interview? — A.  I  got  $1,500;  got 
credit  for  it. 

Q.  Do  you  recollect  a  conversation  which  ensued  between  you  and  Mr. 
Bateman  some  time  after  that  at  his  bank  ? — A.  I  remember  having  a 
conversation  with  Mr.  Bateman  some  days  after  that  at  his  bank. 

Q.  Did  you  have  more  than  one  conversation  after  that  ? — A.  Yes,  I 
think  we  did. 

Q.  I  call  your  attention  to  the  first  conversation  you  had  with  Mr. 
Bateman  after  you  had  gotten  this  money;  do  you  remember  that? — A. 
Yes. 

193  Q.  Was  that  when  he  sent  for  you? — A.  It  was. 

Q,.  Did  you  use  this  language,  or  language  of  this  import  or 
purport,  in  that  interview,  or  in  any  subsequent  interview  with  him? 

Mr.  CHANDLER.  Do  you  claim  that  you  have  the  right  to  put  such 
questions  as  that  to  this  witness,  to  lead  him  ? 

Mr.  CALKINS.  This  is  an  impeaching  question.  I  have  always  a  right 
to  put  an  impeaching  question. 

Mr.  CHANDLER.  Who  are  you  trying  to  impeach  ? 

Mr.  CALKINS.  I  am  going  to  show  that  Mr.  Bateman  did  not  say  what 
he  represented  in  his  testimony. 

Mr.  CHANDLER.  You  did  not  ask  Mr.  Bateman  whether  he  did  not 
say  so-and-so  to  a  certain  witness.  That  is  testimony  which  Mr.  Bateman 
gave  in  his  own  behalf.  An  impeaching  question  is  where  you  ask  a  wit- 
ness, "Did  you  not,  at  a  certain  time  and  place,  have  a  conversation  of  a 
certain  import?"  and  the  witness  denies  that,  and  then  you  may  ask  him 
this  impeaching  question.  But  this  is  not  an  impeaching  proceeding  at 
all.  But  if  you  claim  it  is  proper  I  will  not  debate  the  matter  with  you. 

Mr.  CALKINS.  It  is  of  the  nature  of  a  square  contradiction.     There  are 
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two  clastic*  of  iiiijH-arhmrnt.  Om-  <-la->  i-  win-re  you  impeach  a  mau  to 
show  that  he  is  entirely  unworthy  of  belief,  irf  a  general  way.  Of  course, 
I  do  not  claim  anything  of  that  'kind  here.  Another  way  is  to  get  a  di- 
rect statement  from  a  witness  as  to  whether  or  not  a  certain  thing  was 
said,  ami  thai  i-  an  impeachment.  That  is  all  I  claim  for  this. 

Mr.  (  ii  xsi'i.ER.  If  you  say  it  is  admissible  on  that  ground  I  will  ac- 
cept it  without  objection. 

The  PRESIDENT.  As  has  been  already  stated,  it  is  the  purpose 

194  of  the  Court  to  get  at  the  facts  in  this  case,  and  the  whole  history 
of  the  case,  so  far  as  it  can.     I  think  the  question  can  be  asked, 

provided  it  is  asked  more  generally  than  has  been  done.  The  witness  may 
be  asked  to  re|>eat  the  conversation  that  occurred  between  him  and  Mr. 
Bateman  at  the  time  mentioned  on  this  subject. 

M  .  CALKINS.  I  was  trying  to  confine  it  to  this  subject. 

Mr.  CHANDLER.  We  do  not  object  to  that  at  all. 

Mr.  CALKINS.  Then  I  will,  at  the  suggestion  of  the  Court,  ask  you  thU 
question :  In  any  conversation  that  you  had  with  Mr.  Bateman  at  his 
banking-house  or  elsewhere  in  this  city  after  the  negotiation  of  the  loan 
of  this  money,  state  what  you  said  to  him,  if  anything,  about  General 
Swaim  having  had  a  schedule  of  your  debts,  or  of  his  knowing  the  con- 
dition of  your  pay-accounts.  If  anything  was  said  on  that  subject  you 
may  state  it  to  the  Court. — A.  I  do  not  remember  introducing  General 
Swaim's  name  to  Mr.  Bateman  at  all  about  it. 

Q.  Did  you,  in  any  of  those  conversations  with  Mr.  Batemau  subse- 
quent to  the  time  you  secured  the  loan,  say  anything  with  reference  to 
having  furnished  General  Swaim  a  schedule  of  your  financial  standing  ? 
If  so,  state  what  you  said  in  that  connection. — A.  I  told  him  that  General 
Swaim  knew  that  I  was  in  debt.  He  seemed  to  be  surprised  that  I  was 
involved  in  debt.  1  said, "Why, everybody  knows  that;  General  Swaim 
knew  it,  or  did  know  it." 

Q.  Was  anything  said  in  that  conversation  about  the  condition  of  your 
pay-accounts-^-as  to  General  Swaim's  knowledge  of  the  condition  of  your 
pay-accounts;  if  so,  what  was  it? — A.  No;  there  was  nothing  that  I  re- 
member mentioned  about  General  Swaim's  knowing  about  my  pay-ac- 
counts. 

195  Cross-examination  by  Mr.  Chandler  : 

Q.  When  did  you  arrive  in  the  city  this  time? — A.  Saturday 
afternoon. 

Q.  When  did  you  first  see  General  Swaim  after  arriving  here? — A.  I 
saw  him  Saturday  night  about  nine  or  ten  o'clock. 

Q.  Have  you  talked  this  matter  over  with  him  since  your  coming 
here? — A.  Yes;  I  had  a  general  conversation  with  him. 

Q.  With  him  and  his  attorney? — A.  Yes,  sir. 

Q.  Did  you  have  this  written  evidence  before  you ;  did  they  have  it 
there? — A.  I  presume  so. 

Q.  And  your  attention  was  called  to  the  statements  that  Mr.  Bateman 
has  made  and  that  you  were  expected  to  answer;  was  it  not? — A.  Yes, 
sir;  it  wa~. 

(i  Why  did  you  go  to  General  Swaim,  if  you  did  not  know  him,  to 
borrow  $8,000? — A.  It  was  suggested  to  me  by  a  mutual  friend  that  he 
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had  money  to  loan,  and  that  he  would,  perhaps,  assist  me.  I  did  not 
know  anybody  else  who  had  "any  money. 

Q.  To  loan  on  officers'  vouchers? — A.  I  supposed  he  would  take  that 
sort  of  security. 

Q,.  Was  that  the  suggestion  ;  was  that  in  your  mind  when  you  went  to 
him  ? — A.  That  was  in  my  mind  when  I  went  to  him.  I  do  not  know 
whether  it  was  in  the  mind  of  my  friend  or  not. 

Q.  Was  that  the  security  which  you  had  available  to  secure  the  loan  ? — 
A.  That  was  the  security. 

Q.  And  your  only  security  ? — A.  Yes,  sir ;  my  only  security. 

Q.  Did  you  talk  with  him  about  that  ? — A.  I  told  him  that  the  only 
security  I  could  give  were  my  pay-accounts,  which  he  could  collect  as  they 
fell  due. 

196  Q.  Did  you  tell  him  you  were  in  debt  $8,000?— A.  I  told  him 
about  that ;  I  told  him  in  general  terms  about  what  I  owed. 

Q.  Did  you  tell  him  in  what  that  debt  consisted  ? — A.  No,  sir. 

Q.  Did  you  tell  him  where  it  was  pending,  and  in  whose  favor  ? — A. 
No,  sir  ;  I  only  told  him  in  general  terms.  I  told  him  in  general  terms 
that  I  owed  about  $8,000  ;  that  I  was  about  to  leave  the  city  and  was  anx- 
ious to  cancel  my  indebtedness. 

Q.  But  you  said  nothing  more  to  him  than  that  ? — A.  No,  sir. 

Q.  You  did  not  state  to  whom  you  owed  the  debt  ? — A.  No ;  I  did  not. 

Q.  You  did  not  state  what  it  was  for? — A.  No,  sir. 

Q.  Then  he  sent  you  to  Mr.  Bateman  ? — A.  Yes,  sir ;  he  sent  me  to 
Mr.  Bateman. 

Q,.  You  say  you  did  get  some  money  ultimately  from  Mr.  Bateman  ? — 
A.  I  did. 

Q.  On  what  security  ? — A.  Pay-accounts. 

Q.  Were  they  duplicates,  or  triplicates,  or  what  ? 

Mr.  CALKINS.  Wait  a  moment.  If  the  court  please,  there  is  a  prin- 
ciple of  law  as  old  as  our  civilization,  which,  after  very  great  struggle, 
was  firmly  implanted  in  all  the  statutes  of  the  country,  which  is  that  no 
person  can  be  compelled  to  give  an  answer  which  may  tend  to  criminate 
himself.  I  think  it  due  to  the  witness  that  I  should  make  the  statement 
to  the  Court,  not  objecting  to  it  myself,  but  because  I  think  it  is  due  to  the 
Court  and  to  the  witness,  and  I  ask  whether  under  the  circumstances  the 
witness  ought  to  be  compelled  to  answer  a  question  of  that  kind  ? 

The  COURT.  If  he  makes  that  excuse  himself  he  cannot  be  compelled. 
It  is  the  privilege  of  the  witness  but  not  of  the  attorney. 

197  Mr.  CALKINS.  But  there  is  another  legal  objection  I  was  just 
coming  to. 

The  PRESIDENT.  It  is  not  necessary  to  make  that  objection.  The  Court 
would  not  allow  any  such  question  as  that  to  be  put.  We  are  not  inves- 
tigating the  affairs  of  Colonel  Morrow ;  we  are  investigating  the  case  before 
the  Court. 

Mr.  CHANDLER.  Of  course,  I  shall  not  argue  anything  the  Court  has 
decided,  although  I  was  about  to  make  a  remark.  Does  the  Court  hold  that 
we  cannot  go  into  that  matter  at  all? 

The  PRESIDENT.  Only  so  far  as  General  Swaim  is  connected  with  it. 

Mr.  CHANDLER.  The  rule,  as  I  understand  it,  is  (although  I  would  not 
urge  it  now),  that  where  a  witness  comes  forward  and  enters  upon  a  sub- 
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ject  he  then  \vni\v-  hi-  privilege;  and  my  brother  Calkins  should  not  put 
a  grnilniiaii  in  that  delicate  position.  If  it  was  to  reach  any  individual 
hurt  to  this  gentleman,  he  should  have  refrained  from  calling  him  as  a 
witn.—,  an«l  not  go  partially  into  the  subject  and  then  slam  the  door  in 
our  face. 

Mr.  CALKINS.  I  do  not  desire  to  have  any  controversy  with  counsel. 
Of  course,  there  are  many  positions  which  a  witness  may  be  placed  in  to 
which  his  remark  would  apply,  but  this  is  not  one  of  them.  It  is  per- 
fectly proper  for  me  to  inquire  into  General  Swaim's  knowledge  of  his  pay- 
accounts,  and  when  the  witness  denies  that  he  has  any  knowledge  of  his 
pav-atvnmits  from  him,  that  ends  all  controversy,  except  the  cross-ex- 
amination, which  may  develop  General  Swaim's  knowledge.  That  is 
the  position  the  witness  is  in.  He  is  not  in  a  delicate  place  at  all.  That 
i-  a>  far  as  we  wanted  to  develop  the  matter;  simply  to  ascertain  General 
Swaim's  knowledge  of  his  pay  accounts.  We  deny  that  he  had  any  knowl- 
edge of  them  at  all. 

198  Mr.  CHANDLER.  Very  well;  I  will  leave  it  to  the  decision  of 
the  Court.     (To  the  witness.)  You  have  been  asked  about  a  con- 
versation which  you  had  with  Mr.  Bateman  afteryou  had  secured  this  loan. 
You  say  that  you  did  have  a  conversation  ? — A.  Yes. 

Q.  Do  you  say  that  General  Swaim's  name  was  not  used  in  that  con- 
versation ? — A.  His  name  may  have  been  introduced ;  I  do  not  re- 
member. 

Q.  I  understood  you  to  say  that  General  Swaim's  name  was  not  used  in 
that  conversation.  Do  you  adhere  to  that  statement  ? — A.  It  may  have 
been ;  I  have  not  any  definite  recollection  of  it. 

Q.  Did  you  not  answer  at  the  next  question  which  followed  that  that 
you  told  Mr.  Bateman  that  General  Swaim  did  know  of  your  indebted- 
ness?— A.  Yes;  General  Swaim  knew  of  my  indebtedness,  as  I  say. 

Q.  So  that  his  name  was  used  in  that  conversation  ? — A.  It  was  in  that ; 

VI-. 

Q.  Did  Mr.  Bateman  complain  to  you  about  the  conduct  of  General 
S \vaim?  Was  that  the  reason  you  used  his  name? — A.  I  do  not  remem- 
ber exactly  the  conversation. 

Q.  There  must  have  been  some  reason,  was  there  not,  for  using  the 
name  of  General  Swaim,  if  you  used  it  ? — A.  Mr.  Bateman  brought  his 
name  up,  if  I  remember  rightly.  I  said  that  he  knew  I  was  involved, 
that  I  was  in  debt,  and  was  trying  to  get  out  of  it. 

Q.  Why  did  Mr.  Bateman  make  that  remark  ?  What  was  the  com- 
plaint to  you  when  he  made  that  remark? — A.  He  accused  me  of  fraud. 

Q.  In  what  respect  ? 

Mr.  CALKINS.  No;  that  will  not  do. 

Mr.  CHANDLER.    Certainly  I  have  a  right  to  the  conversation 

199  that  followed  what  he  has  stated. 

Mr.  CALKINS.  It  is  the  privilege  of  the  witness  to  refuse  to  an- 
-\ver. 

Mr.  CHANDLER.  But  he  is  not  insisting  on  his  privilege.  I  am  ask- 
ing now  what  Mr.  Bateman  said.  What  Mr.  Bateman  said  could  not 
criminate  him. 

The  WITNESS.  Well,  Mr.  Bateman  said,  "  You  have  perpetrated  a  fraud 
on  me."  I  asked  him  what  he  meant.  He  said,  "You  have  given  me 
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pay-accounts  that  are  fraudulent,  or  that  are  duplicates,"  or  something  to 
that  effect.  I  said,  "No,  sir;  I  have  not  committed  any  fraud  upon  you 
at  all.  Those  pay-accounts  are  not  due  yet.  When  they  become  due  you 
present  them  to  the  paymaster  and  they  will  be  paid."  That  is  all  I  re- 
member about  it. 

Q.  In  what  connection  did  General  Swaim's  name  come  up  ? — A.  I  am 
not  sure  that  it  did  come  up ;  I  cannot  say. 

Q.  You  have  already  stated  that  it  did. — A.  Well,  it  may. 

Q.  What  is  your  recollection  about  the  fact,  whether  it  did  or  not  ? — 
A.  [  have  stated  all  I  know  about  it. 

Q.  I  understood  you  to  say  that  you  told  him  that  General  Swaim  knew 
that  you  were  indebted. — A.  Very  likely  I  did,  because  General  Swaim 
introduced  me  to  Mr  Bateman. 

Q.  Is  that  the  best  recollection  that  you  have,  that  you  did  tell  him 
that? — A.  Yes,  sir;  that  is  the  best  recollection  I  have. 

Q,.  And  you  told  him  that  in  answer  to  the  complaint  which  he  was 
making  to  you  that  you  had  perpetrated  a  fraud  upon  him,  did  you? — A. 
No ;  that  would  not  have  been  any  answer  at  all. 

Q.  Did  you  not  say  here  a  moment  ago  that  you  used  his  name  ? — A.  I 
say  that  Mr.  Bateman  probably  introduced  General  Swaim's  name.  Gen- 
eral Swaim,  however,  had  nothing  to  do  with  it. 

Q.  We  have  passed  beyond  that.     I  am  asking  what  you  said  to 
200       Mr.  Bateman.     I  understood  you  a  moment  ago  to  say  that  Mr. 
Bateman  did  accuse  you  of  fraud. — A.  Yes. 

Q.  And  that  you  did  say  in  the  conversation  which  you  had  with  him 
about  that  fraud,  or  that  accusation,  that  General  Swaim  knew  that  you 
were  indebted  ? — A.  Well,  I  might  have  said  that.  Everybody  knew  it ; 
it  was  no  secret  at  all.  He  seemed  to  be  surprised  that  I  was  so  much  in 
debt, 

Q.  What  I  want  to  get  at  is  this :  do  you  recollect  that  you  said  that  ? 
Did  you  tell  Mr.  Bateman  that  at  that  time — that  Gen.  Swaim  knew  that 
you  were  indebted?  Did  you  so  state  to  him  ? — A.  I  do  not  remember  that 
I  did,  personally. 

Q.  What  is  your  best  recollection  about  that  ? — A.  I  have  told  you. 

Q.  That  you  did,  or  did  not  ? — A^  I  have  told  you.  It  will  be  telling 
the  thing  right  over  again. 

Q.  I  do  not  want  any  answer  to  go  over  the  same  question.  Do  you  say 
that  it  is  your  best  recollection  that  you  did,  or  did  not,  tell  him  ?  I  will 
accept  your  answer. — A.  I  say  that  General  Swaim's  name  may  have  been 
introduced  by  Mr.  Bateman,  and  possibly  it  was ;  I  do  not  remember 
whether  it  was  or  not. 

Q.  You  spoke  of  it,  though,  as  introduced  by  you ;  that  General  Swaim 
knew  that  you  were  indebted,  when  you  alluded  to  it  before  ? — A.  Well, 
I  have  told  you  all  I  know  about  it. 

Q.  What  did  you  do  then  about  those  vouchers  ?  You  did  get  money 
on  them. 

Mr.  CALKINS.  Wait  a  moment;  that  is  not  cross-examination. 

By  Mr.  CHANDLER  : 

Q.  Who  went  with  you  to  General  Swaim  when  you  went  there  ? — A. 
Major  McKibbin. 
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201  Q.  What  day  was  it,  or  about  what  time  of  the  month  ? — A. 
It  was  some  time  in  March,  1883,  I  think. 

Q.  Where  did  you  meet  him  ? — A.  At  his  office. 

Q.  At  the  War  Department  ?— A.  Yes,  sir. 

Q.  Do  you  know  Stephen  W.  Dorsey? — A.  Yes,  sir ;  I  know  him 

slightly. 

(\  j>.,  x.,,1  r,,,, ii,, -i  in, .  mi-  linn  in  Jane  or  July,  is*-';,  at  tin-  Ebbitt 
House? — A.  I  do  not  think  I  was  here  in  June  or  July,  1883. 

Q.  About  the  time  this  difficulty  occurred — whether  June,  July,  April, 
QT  May— do  you  recollect  meeting  him  at  the  Ebbitt  House  ? — A.  No,  sir. 

Q.  Do  you  recollect  borrowing  some  money  from  him? — A.  Not  at  the 
Ebbitt  House. 

Q.  Well,  here  in  the  city — to  pay  your  bill  at  the  Ebbitt  House? — A. 
Yes,  sir. 

Q.  I  will  ask  you  to  say  if  you  did  not  tell  Stephen  W.  Dorsey  on  that 
occasion  that  General  Swaim  was  the  cause  of  your  getting  into  this 
trouble? — A.  No,  sir;  I  did  not. 

Q.  And  that  he  treated  you  like  a  Shylock  ? — A.  No,  sir  ;  I  did  not. 

Q.  You  did  not  make  that  statement  to  Mr.  Dorsey? — A.  No,  sir  ;  I 
did  not,  nor  to  any  one  else. 

Q.  At  your  meeting  with  General  Swaim,  did  you  talk  over  what  you 
would  swear  to  in  this  case? — A.  No,  sir. 

Q.  Was  there  no  conversation  about  your  evidence  ? — A.  No,  sir. 

Q.  Not  at  all  ? — A.  Well,  they  told  me  what  I  probably  would  be — 
well,  there  was  a  general  conversation.  They  asked  me  what  I  knew ; 
that  was  it,  and  I  told  them  just  what  I  have  told  here. 

Q.  And  they  read  to  you  this  testimony  of  Mr.  Bateman's  ? — A.  I  sup- 
pose they  did,  so  far  as  it  referred  to  me  ;  yes.  I  told  them  I  had  already 
seen  it  in  the  newspapers. 

202  Q.  Did  General  Swaim  send  for  you  to  come  to  Mr.  Bateman's 
office  after  this  trouble? — A.  Not  that  I  remember;  I  do  not  think 

he  did. 

Q.  You  have  spoken  two  or  three  times  in  your  examination  of  con- 
versations, so  far  as  you  can  remember  them.  Do  you  mean  to  say  by 
that  that  you  can  or  can  not  remember  those  conversations  ? — A.  I  mean 
that  I  have  given  the  con  versations,  and  all  I  know  about  them,  so  far  as  I 
remember  them. 

Q.  Do  you  have  a  distinct  recollection  of  them? — A.  I  fancy  so;  yes. 

Q.  So  that  you  havegiven  the  conversations  exactly  as  they  occurred  ? — 
A.  As  near  as  my  memory  recalls  them. 

Q.  After  stating  to  General  Swaim  that  you  were  indebted,  did  you  say 
to  him  that  you  were  in  trouble,  also? — A.  I  may  have  told  him  in  gen- 
eral terms  that  I  was  in  trouble.  I  consider  being  in  debt  a  very  serious 
trouble. 

Q.  Did  you  tell  him  that  you  were  in  great  trouble  when  you  went  to 
him  ? — A.  I  told  him  that  I  was  in  great  debt ;  that  is  synonymous  with 
trouble  to  me. 

Q.  Did  you  tell  him  that  you  were  in  great  trouble  ? — A.  I  told  him  I 
was  in  debt. 

Q.  Did  you  tell  him  you  were  in  trouble? — A.  I  do  not  know  that  I 
used  that  word. 


109 

Q.  Do  you  know  that  you  did  not  ? — A.  No ;  I  do  not  know  that  I 
did  not. 

Q.  Did  General  Swaira  loan  you  any  money  at  any  time  ? — A.  At  one 
time  he  loaned  me  $115. 

Q.  Did  he  take  security  for  it  ? — A.  No,  sir  ;  he  did  not.   I  did 

203  not  even  see  him  about  it ;  I  sent  him  word.    I  took  up  a  note  of 
$385  that  was  due  that  day  at  Riggs'  bank. 

Q.  When  was  that  ? — A.  That  was  some  time  in  March,  I  think,  of  the 
same  year. 

Q.  Was  that  about  three  or  four  weeks  preceding  this? — A.  It  was 
about  four  or  five  weeks — about  a  month,  I  guess ;  I  do  not  remember 
that. 

Q.  You  have  stated  your  relations  to  General  Swaim  to  be  very  for- 
mal. Were  you  so  intimately  acquainted  that  he  loaned  you  money 
without  security  at  all  ? — A.  We  were  not  intimate  at  all,  but  I  was  $115 
short  on  a  note  I  had  to  take  up  that  day,  and  I  did  not  know  who  to 
get  it  from.  I  knew  General  Swaim  had  money,  and  I  wrote  a  note  and 
sent  it  up  by  messenger  to  his  office,  asking  him  to  let  me  have  $115  to 
take  up  this  note,  and  he  sent  me  down  a  check  for  the  amount  of  $115. 
That  is  all  that  transpired  in  that  connection.  I  did  not  see  him  for  a 
week  afterwards. 

Mr.  CHANDLER.  If  I  cannot  go  into  this  matter  of  the  security  I  sup- 
pose I  have  no  further  questions  to  ask.  I  accept  the  ruling  of  the  Court 
without  complaint,  of  course.  Under  the  ruling  of  the  Court  that  is  all 
I  have  to  ask. 

By  Mr.  CALKINS  : 

Q.  Is  that  loan  the  only  financial  transaction  you  had  with  General 
Swaim  before  this  ? — A.  That  is  the  only  one. 
Mr.  CALKINS.  That  is  all. 

Major  DAVID  B.  McKiBBiN,  a  witness  called  by  the  defense,  was  then 
duly  sworn  by  the  Judge-Advocate,  and  examined  as  follows : 

By  Mr.  CALKINS  : 

Question.  How  long  have  you  been  in  the  Army? — Answer.  Since 
1855. 

204  Q.  What  is  your  present  rank  ? — A.  Major  and  brevet  brig- 
adier-general U.  S.  Army,  on  the  retired  list. 

Q.  You  may  state  to  the  Court  if  you  recollect  the  circumstance  of 
going  to  General  Swaim's  office  with  Colonel  Morrow ;  and  if  you  recol- 
lect the  circumstance,  you  may  give  about  the  date,  as  near  as  you  can. — 
A.  I  remember  being  asked  by  Colonel  Morrow  to  go  to  General  Swaim's 
office  with  him.  I  think  it  was  in  March  or  April  of  last  year,  1883. 

Q.  Who  was  present  at  the  office  when  you  went  there  with  him  ? — A. 
No  one,  I  believe,  but  the  general. 

Q.  You  had  a  conversation  after  you  got  there  with  General  Swaim  ? — 
A.  Yes,  sir. 

Q.  If  anything  was  said  by  Colonel  Morrow  to  General  Swaim,  or  by 
General  Swaim  to  Colonel  Morrow,  in  your  presence  respecting  his  debts 
and  his  desire  to  borrow  money,  you  may  state  that  conversation  to  the 
Court. — A  I  cannot  recollect  exactly  the  conversation. 
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Mr.  CHANDLER.  I  refrain  from  object  ing,  out  of  respect  for  the  Court, 
ami  not  wanting  t..  <l«-lay  tin  investigation.  But  I  do  not  want  it  to  be 
mult  I-M. .,„!.  if  I  should  be  permitted un  argument  afterwards,  that  I  admit 
tlii*  is  totimony. 

The  l'i:i •-ii'KXT.  The  Court  has  confined  the  questions  to  anything  that 
bears  upon  the  pay-accounts. 

Mr.  CALKINS.  'l  will  put  it  directly,  then,  under  the  direction  of  the 
Court.  (To  the  witness.)  If  anything  was  said  in  that  conversation  by 
( '.ilu in -1  Morrow  to  General  Swaim  about  his  pay-accounts  you  may  state 
it  t..  tli.  (  .,iirt. — A.  There  was  nothing  said  that  I  remember. 

Q.  You  may  state  if  you  went  with  Colonel  Morrow  to  the 

205  banking-house  of  Bateman  &  Co.  in  this  city  at  that  date  after- 
\vards. — A.  I  did  ;  I  went  directly  from  the  general's  office  to  it. 

Q.  Whom  did  you  see  at  Bateman  &  Co.'s  representing  the  bank  ? — A. 
Mr.  Parker. 

(.^.  What,  it'  anything,  was  said  about  the  loan  of  money  by  Colonel 
Morrow  to  Mr.  Parker  ? — A.  He  asked  for  a  loan  of  money,  quite  a 
large  sum,  and  I  gave  him  the  plan  upon  which  it  would  be  paid.  Mr. 
Parker  left  the  room  which  we  were  in  and  came  back  and  stated  that 
tin v  could  not  loan  so  large  an  amount,  but  they  would  loan  about  four 
months'  pay. 

Q.  What  then  was  said? — A.  I  immediately  advised  Colonel  Morrow 
to  refuse  it  as  being  of  no  use  whatever,  and  it  was  so  decided,  and  refused, 
and  we  left  the  office. 

Q.  You  did  not  return  with  him  afterwards? — A.  No,  sir. 

Cross-examination  by  Mr.  Chandler : 

Q.  You  knew  that  Colonel  Morrow  had  these  triplicate  and  duplicate 
vouchers,  did  you  not  ? 

Mr.  CALKINS.  I  object. 

The  PRESIDENT.  There  has  nothing  been  shown  about  this  yet. 

Mr.  CHANDLER.  I  have  a  right  by  circumstances  to  show  that  this 
gentleman  and  General  Swaim,  and  all,  knew  about  this  transaction ;  and 
although  one  witness  denies  it,  still,  that  does  not  preclude  me  from  show- 
ing the  real  truth  in  the  case.  They  have  introduced  General  McKibbin 
here  as  having  some  knowledge  on  this  subject,  and  I  want  to  explore  that 
knowledge  and  ascertain  its  limits. 

Mr.  CALKINS.  If  the  Court  will  hear  me  a  moment  I  will  not  take 
much  time.  I  have  no  objection  in  the  world  to  their  going 

206  into  the  full  question  when  I  may  have  the  opportunity  which  is 
afforded  any  person  who  stands  at  any  bar  fora  cross-examination. 

I  have  no  objection  now  if  the  Court  wants  to  hear  an  examination  of 
the  matter.  I  did  not  go  into  it  because  I  was  trying  to  bring  myself,  as 
I  supposed,  within  the  compass  of  the  Court's  ruling.  I  have  no  objec- 
tion now  to  their  going  into  the  examination-in-chief  with  the  usual 
right  to  me  to  cross-examine,  for  I  am  willing  that  the  facts  shall  come 
out,  and  that  General  McKibbin  shall  give  anything  in  his  knowledge 
respecting  General  Swaim's  knowledge  of  this  transaction,  but  I  submit 
to  the  Court  whether  it  is  the  right  of  the  counsel  to  involve  the  witness 
or  anybody  else  in  knowledge  of  these  pay-accounts  when  nothing,  so  far, 
has  been  said  to  the  Court  respecting  them.  Now,  let  me  suppose  a  case 
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for  a  moment.  I  do  not  know  anything  about  the  truth  of  the  supposed 
case,  but  for  the  sake  of  argument.  Suppose  General  McKibbin  knew 
all  about  it,  and  it  should  turn  out  after  an  examination  that  he  knew  all 
about  it,  and  this  Court  should  find  that  General  Swaim  did  not  know 
anything  about  it.  Now,  what  have  you  got?  You  have  got  General 
McKibbin's  testimony  upon  the  record  that  hereafter  at  any  time  he  must 
confront  in  any  other  court.  That  is  what  you  have.  What  I  am  asking 
simply  is  that  this  Court  shall  administer  the  rules  so  as  to  find  out,  and 
probe  to  the  bottom,  anything  that  Gen.  Swaim  knows,  involving  nobody 
else  until  that  question  is  referred  to  a  tribunal,  that  it  may  be  met.  That 
is  all  I  am  asking.  I  am  not  objecting  to  any  knowledge  that  General 
Swaim  had.  I  want  the  Court  to  be  informed  of  that. 

Mr.  CHANDLER.  If  the  Court  please,  I  simply  want  to  pursue  a  con- 
sistent theory  in  this  case,  and  I  desire  to  hold  my  distinguished 

207  friend,  Mr.  Calkins,  to  that  theory.    Now,  in  the  early  history  of  this 
case  Mr.  Calkins,  as  I  understood,  conceded  that  these  accounts 

were  duplicate  and  triplicate.  He  now  says  nothing  has  ever  been  said 
about  them.  My  recollection  is  that  Mr.  Calkins  said,  on  page  103  ot 
this  record,  "May  it  please  your  honors,  I  do  not  know,  and  my  friend 
General  Swaim  does  not  know,  except  by  common  rumor  and  common 
information  " 

Mr.  CALKINS  (interposing).  That  is  just  what  I  said. 

Mr.  CHANDLER.  I  will  read  what  else  you  say : 

I  may  as  well  frankly  state  my  purpose  to  the  Court.  I  know  it  is  delicate  ground 
upon  which  to  tread  ;  but  this  is  the  point :  If  General  Swaim,  by  general  charge,  is  to- 
be  held  accountable  for  knowing  the  fact  of  this  matter  being  fixed  up,  it  is  no  more 
than  right  that  the  evidence  should  be  submitted  to  the  Court  that  it  Avas  a  matter 
of  general  notoriety,  so  as  to  relieve  General  Swaim  from  any  special  knowledge  ou 
the  subject,  that  he  might  be  held  by  this  Court  to  have  concealed  and  thereby  to- 
have  shielded  a  brother  officer.  That  is  the  only  purpose.  We  wish  to  show  that  the 
whole  world  was  notified  in  a  general  way  of  the  fact  that  these  accounts  had  been 
triplicated  and  duplicated,  and  that  the  matter  was  fixed  up ;  that  while  that  knowl- 
edge came  to  General  Swaim,  it  only  came  to  him  in  the  way  of  friendly  intercourse 
between  him  and  the  bankers. 

Now,  as  I  understand  that,  it  is  a  conceded  statement  either  that  these 
accounts  were  triplicated  or  duplicated  ;  and  I  at  the  time  asked  the  gentle- 
man when  he  was  trying  to  show  that  this  knowledge  was  general  and 
almost  universal — I  asked  him  to  state  what  knowledge,  the  knowledge  of 
what  fact  it  was  that  was  universal  and  general,  and  he  said,  "  Why,  the 
fact  that  these  were  duplicate  and  triplicate  vouchers."  We  were  talking 
about  this  officer's  accounts  that  were  lodged  in  these  banks  for  security 
for  money,  and  he  did  not  undertake  to  shield  General  Swaim  from  that 
knowledge  by  denying  that  he  had  any  knowledge,  but  by  declaring 

208  that  everybody  knew  it,  and  that  he  inherited  that  knowledge  from 
the  rumor  that  was  so  prevalent.     That  was  his  theory  at  first. 

Now  he  undertakes  to  say  that  nobody  has  ever  heard  of  duplicate  or 
triplicate  vouchers.  Why,  the  atmosphere  of  this  Court  is  full  of  it,  and 
I  do  not  see  the  bearing  of  the  gentleman's  eloquent  argument  and  sugges- 
tion, unless  it  bears  with  it  the  suggestion  that  these  were  duplicate  and 
triplicate  vouchers  and  that  everybody  knew  it.  The  Court  permitted  Mr. 
Bateman  to  be  asked  whether  he  did  not  see  this  whole  transaction  pub- 
lished in  the  New  York  papers  and  in  the  papers  of  this  city,  for  the  very 
reason  that  the  gentleman  assigned,  that  everybody  knew  that  they  were 
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duplicate  and  triplicate  vouchers.  I  desire  to  ask  General  McKibbin  at 
what  moiiK-nt  this  knowledge  came  to  him;  whether  in  this  precise  inter- 
view with  i  i.  n.-r:il  Swaim  it  «lid  not  conn-  t«.  him  that  these  were  duplicate 
«>r  iriplinito  vmu-hrrs  that  were  to  be  used  to  secure  this  money. 

Mr.  CALK  INS.  The  Court  has  not  misunderstood  my  position,  I  am 
it  id.  mmiiel  has.  The  part  that  the  gentleman  has  just  read  from 
th.-  nvonl  ivf'.-rrcd  to  one  matter.  What  matter  was  that?  It  was  a 
mutter  of  common  notoriety  which  the  newspapers  had  given  out  of  the 
fixing  up  of  Colonel  Morrow's  accounts.  When  ?  At  the  time  I  asked 
( ;«  nrral  McKibbin  when  this  first  conversation  occurred  ?  O,  no. 
When?  When  it  had  gotten  out  and  been  published.  Then  what  fol- 
lowed ?  The  bankers  who  held  the  papers  got  together  and  fixed  them 
up.  That  was  the  general  statement.  What  did  I  admit  ?  I  admitted 
that  those  statements  had  been  published.  That  does  not  admit  the  fact. 
It  admits  simply  that  that  statement  has  been  common  and  notorious.  That 
is  what  I  admitted,  and  the  Court  so  understood  it,  and  I  said  it  was  due 
to  General  Swaim  that  when  the  fact  did  come  out  I  should  prove  as 

209  a  fact  that  that  was  notorious ;  that  is,  that  it  had  been  fixed  up, 
and  that  these  pay-accounts  had  been  fixed  up,  and  that  it  was  in 

the  public  mind  as  well  as  in  General  Swaim's  mind,  so  that  he  did  not  have 
.special  knowledge  of  it  any  more  than  everybody  else  did.  If  that  is  the 
point  to  which  my  friend  desires  to  go  I  ask,  where  is  the  basis  of  it  now  ? 

Mr.  CHANDLER.  That  you  may  not  misunderstand  me,  I  will  state  I 
do  not  put  it  on  that  ground,  on  that  admission,  that  while  that  knowledge 
came  to  General  Swaim,  it  only  came  to  him  in  the  way  of  friendly  inter- 
course between  him  and  bankers,  and  not  from  the  press ;  but  that  he  got  his 
knowledge  from  the  bankers  about  the  fraudulent  vouchers. 

Mr.  CALKINS.  I  made  no  such  concession,  and  in  the  language  which 
my  eloquent  friend  desires  the  Court  to  scan,  it  will  be  seen  that  I  made  no 
such  admission  that  General  Swaim  got  it  in  friendly  intercourse  with  the 
bankers.  I  was  talking  of  a  supposed  case.  I  said,  suppose  so  and  so  ; 
that  was  the  idea  in  my  mind.  Suppose  that  General  Swaini  got  it  from 
friendly  intercourse  with  bankers ;  suppose  he  got  it  from  public  notoriety  ; 
suppose  he  got  it  in  any  way,  he  is  not  to  be  held  chargeable  any  more  than 
any  other  officer  who  got  it  in  a  like  way.  That  is  the  point  I  was  trying 
to  convey  to  the  Court.  I  was  making  no  admission  of  General  Swaim's 
special  knowledge,  but  I  was  trying  to  show  that  if  it  was  a  matter  com- 
mon and  notorious  throughout  the  country,  that  fact  ought  to  be  proven 
to  the  Court ;  that  was  all. 

The  President  requested  that  the  question  to  the  witness  should  be  re- 
peated. 

The  question  was  read  by  the  stenographer  as  follows : 

You  knew  that  Colonel  Morrow  had  these  triplicate  and  duplicate 
vouchers,  did  you  not? 

The  PRESIDENT.  When,  and  what  vouchers? 

210  Mr.  CHANDLER.  At  thetime,  I  would  say, that  this  was  negotiated 
with  Mr.  Bateman,  or  shortly  before  or  after.     I  put  it  on  the  ground 

that  I  may  prove  anything  by  circumstances.  I  may  prove  what  occurred 
just  before  or  just  after  a  transaction  in  order  to  show  that  the  different 
affairs  and  circumstances  show  that  the  parties  must  have  had  knowledge 
of  what  they  were  doing ;  that  this  was  no  child's  play  of  people  who  were 
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innocent  of  the  affairs  of  the  world  and  did  not  know  what  they  were 
about.  But  that  they  were  engaging  in  something  here,  and  that  something 
ought  to  appear. 

Mr.  CALKINS.  My  objection  still  goes  that  it  cannot  affect  General 
Swaim.  It  cannot,  indeed,  affect  the  witness. 

Mr.  JOHNSTON.  (To  Mr.  Chandler.)  Do  you  regard  that  as  legitimate 
cross-examination  from  you  of  what  the  witness  has  stated  in  chief? 

Mr.  CHANDLER.  Certainly  I  do,  and  I  am  sorry  if  you  disagree  with 
me. 

Mr.  JOHNSTON.  I  do  very  distinctly. 

The  PRESIDENT.  (To  the  witness.)  You  will  answer  the  question  asked 
you  by  the  counsel  for  the  prosecution. 

(The  question  was  again  read,  as  follows:}  You  knew  that  Colonel 
Morrow  had  these  triplicate  and  duplicate  vouchers,  did  you  not  ? — A.  I 
knew  by  hearsay  only  ;  I  never  saw  the  vouchers. 

By  Mr.  CHANDLER  : 

Q.  When  did  you  learu  that? — A.  I  learned  it  in  confidence  from 
•Colonel  Morrow  before  that. 

Q.  Before  that  time? — A.  Yes,  sir. 

Mr.  CALKINS.   Wait  a  moment.     I  submit  that  the  only  persons 

211  to  be  affected  by  this  examination  are  the  witness  and  Colonel  Mor- 
row, not  General  Swaim.     That  is  where  I  supposed  it  would  come, 

and  that  is  where  I  placed  my  objection.  I  said  in  the  outset  that  I 
had  no  objection  to  it  so  far  as  General  Swaim  was  concerned.  I  move  to 
eliminate  or  expunge  it  from  the  record  as  being  improper  testimony,  and 
I  do  it  now,  not  for  General  Swaim,  or  on  his  account,  but  I  do  it  to  pro- 
tect the  persons  concerned,  as  I  would  do  in  any  other  court  in  any  other 
case. 

Mr.  CHANDLER.  I  do  not  care  to  argue  that. 

The  PRESIDENT.  The  Court  understands  that  it  is  the  intention  of  coun- 
sel to  connect  this  evidence  with  General  Swaim  in  the  course  of  this 
examination  ;  otherwise  it  would  not  be  pertinent  for  the  case. 

Mr.  CALKINS.  Of  course  not. 

By  Mr.  CHANDLER  : 

Q.  How  long  were  you  engaged  in  this  conversation  which  you  say  you 
had  with  General  Swaim  ? 

The  PRESIDENT.  (To  Mr.  Calkins.)  Do  you  persist  in  your  motion  that 
the  testimony  be  stricken  out  ? 

Mr.  CALKINS.  I  do ;  unless  the  counsel  will  state  that  he  proposes  to 
connect  it  with  General  Swaim  directly. 

The  PRESIDENT.  That  is  the  understanding  of  the  Court,  that  he  does 
propose  to  connect  this  testimony  with  General  Swaim. 

Mr.  CHANDLER.  I  want  to  be  frank  with  the  Court  and  state  nothing 
stronger  than  I  expect  to  prove.  I  do  expect  to  prove  that  General  Mc- 
Kibbin,  who  was  aiding  Colonel  Morrow,  knew  about  this  and  was  taken 
into  this  confidence  by  Colonel  Morrow,  and  I  propose  by  circumstances, 
and  the  most  cogent  proof,  to  show  that  General  Swaim  knew  it  also. 
Mr.  CALKINS.  At  that  time  ? 

212  Mr.  CHANDLER.  At  that  time,  certainly.     I  will  not  pledge  the 
Court  that  I  have  a  witness  who  will  swear,  in  so  many  words,  that 
16285 8 
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General  Swaim  knew  it.  I  will  not  say  that.  I  do  not  want  to  be  mis- 
understood. If  tin- Court  allo\\-  this  to  remain  it  must  remain  on  my 

-tateiueut  that  I  eoiineet  it  !>y  eimim-tauees  of  the  most  convincing  force 
to  show  to  the  court  that  th:!t  i-  the  case.  But  I  will  not  pledge  myself 
ti.  pn.xv  it  directly.  I  -ay  there  is  no  reason  why  General  Swaim  should 
not  know  it.  when  tin-  oth'ers  who  were  engaged  in  it  did  know  it. 

M  i  (  'AI.KINS.  I  -nlmiit  under  that  statement,  if  the  Court  please,  that 
the  fin -iim-tane.-  "iiirht  to  precede  this  statement.  Of  course,  tin-  i-  in 
the  (lUenti.'ii  of  the  Court  as  to  the  order  of  the  testimony.  But  it 
\\.Milil  hanllv  be  right  to  ask  the  witness  a  question  of  that  kind,  and  then 
utterly  fail  atter\\  anls  to  connect  it  by  the  circumstances  that  counsel  ex- 
pects to  show.  That  would  hardly  be  fair.  T  take  the  statement  now  of 
<-.. unsel,  as  the  Court  does,  -that  he  expects  to  connect  it  by  circumstances, 
and  I  insist  that  the  circumstances  shall  precede  this  examination.  I  in- 
sist that  this  ought  to  go  out  until  the  circumstances  are  shown  which  con- 
nects it  with  it.  Then  the  question  would  be  proper. 

Mr.  (  'HANDLER.  The  gentleman  is  not  certainly  forgetting  the  evidence 
already  in.  Have  I  not  proved  by  onetwitness,  if  he  is  to  be  believed, 
that  General  Swaim  told  him  that  he  knew  it  ?  Has  not  Mr.  Bateman 
sworn  here  that  General  Swaim  came  to  him  and  told  him  that  Colonel 
Morrow  pledged  him  to  use  the  money  that  he  got  on  the  original  vouch- 
ers to  take  up  the  duplicate  vouchers  ?  Has  he  not  sworn  to  that,  and 
that  is  not  denied  ?  Is  not  that  the  most  direct  proof  that  can  be  given 
in  a  court  that  General  Swaim  did  know  it?  When  they  introduced  their 
witness  collaterally  to  this  inquiry  to  show  that  he  did  not  know,  and  by 
the  feeblest  possible  inference  that  General  Swaim  did  not  knowr 
213  have  I  not  a  right  to  show  that  even  then  he  knew  it,  and  does  not 
that  confirm  what  Mr.  Bateman  has  said  about  General  Swaim,. 
that  they  all  knew  it  ?  I  say  that  the  present  stage  of  this  evidence  at  this 
hour  is  that  General  Swaim  had  actual  positive  knowledge  of  these  fraud- 
ulent vouchers.  When  that  is  overthrown  by  General  Swaim's  denial  (if 
his  denial  operates  to  overthrow  it  in  the  opinion  of  this  Court),  then  there 
is  left  to  us  our  argument,  and  the  gentleman  cannot  say  there  is  no  found- 
ation laid  for  it,  and  cannot  ask  me  to  pledge  myself  to  prove  things  in  the 
future  when  I  have  proved  in  the  past  absolutely,  as  the  testimony  now 
stands  u  neon  trad  icted,  that  General  Swaim  did  have  this  knowledge.  The 
foundation  is  laid,  the  case  is  here,  of  his  actual  knowledge  of  these  fraud- 
ulent vouchers. 

Mr.  CALKINS.  I  still  insist  that  when  a  counsel  states  to  the  Court  that 
he  expects  to  connect  a  statement  which  would  be  irrelevant,  by  circum- 
stances, that  it  is  in  the  discretion  of  the  Court  to  say  that  he  cannot  involve 
the  persons  involved  in  this  matter  until  he  has  first  made  the  connection* 
I  want  to  say  also  that  I  do  not  admit  that  there  has  been  any  foundation  laid 
by  which  General  Swaim  can  be  connected  with  this  knowledge,  even 
though  the  statement  of  Mr.  Bateman  is  true,  because  if  the  diverse  fact  isr 
as  claimed  to  be,  true  that  if  General  McKibbin  knew  it,  therefore  it  would 
follow  that  General  Swaim  knew  it.  Here  are  two  diverse  facts,  that  are 
not  connected  in  any  way  by  the  statement  that  General  Swaim  told  him 
that  he  was  to  use  these  to  take  up  his  pay-accounts  afterwards. 

The  PRESIDENT.     I  understand,  Mr.  Calkins,  that  you  hold  to  your 
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motion,  that  the  testimony  of  this  witness  upon  that  point  be  stricken  from 
the  record  ? 

Mr.  CALKINS.  My  motion  is  now  to  strike  out  from  the  record 

214  that  part  of  the  testimony  until  the  precedent  facts,  which  the  coun- 
sel has  stated,  and  which  he  proposes  to  connect  with  it,  are  put  in 

evidence. 

The  Court  was  then  cleared  for  deliberation.  After  some  time  the 
doors  were  opened  and  the  Judge- Advocate  announced  the  decision  of  the 
Court,  as  follows : 

The  JUDGE-ADVOCATE.  The  Court  declines  to  expunge  the  testimony 
to  which  exception  has  been  taken  by  counsel  for  the  defendant. 

The  examination  of  the  witness  was  then  resumed,  as  follows : 

By  Mr.  CHANDLER  : 

Q.  About  what  time  was  in  your  mind  ? — A.  When  we  came  to  Mr. 
Baternan's. 

Q.  So  before  you  had  gone  to  Mr.  Bateman's  bank  you  had  learned 
that  fact  from  Colonel  Morrow  ? — A.  Yes. 

Q.  How  long  previous  to  that  time  ? — A.  I  could  not  say  exactly.  I 
think  over  a  month,  certainly. 

Q,.  It  was  before  the  interview  with  General  Swaim  ? — A.  Yes,  sir. 

Q.  How  long  did  this  interview  occur  between  General  Swaim,  Colonel 
Morrow,  and  yourself? — A.  I  do  not  think  it  could  have  been  ten  min- 
utes. 

Q.  Do  you  recollect  what  was  said  in  that  interview  ? — A.  Nothing 
more  than  the  general  fact  that  Colonel  Morrow  explained  that  he  was 
very  heavily  in  debt  and  wanted  to  raise  some  money  to  pay  off  his  debts. 

Q.  Did  General  Swaim  make  any  inquiry  about  his  debts  ? — A.  He 
did  not,  to  my  knowledge. 

Q.  Were  you  paying  strict  attention  to  the  conversation  ? — A.  I  can 
hardly  answer  at  this  time ;  I  suppose  I  was.  I  was  in  the  room  and 
there  was  nobody  else  there.  I  think  I  would  have  known  anything  that 
was  going  on  ;  I  am  pretty  sure  I  should. 

215  Q.  Did  Colonel  Morrow  state  about  his  ability  to  pay ;  what 
property  he  had  or  security  that  he  could  give  ? — A.  I  do  not 

think  it  was  mentioned  there  at  all.  General  Swaim  said  he  could  not  help 
him  ;  that  he  was  building,  or  something  of  that  kind. 

Q.  Do  you  know  when  Colonel  Morrow's  acquaintance  began  with 
General  Swaim  ? — A.  I  have  not  the  slightest  idea. 

Q,.  Did  they  meet  as  though  they  were  acquainted,  or  did  you  introduce 
them  ? — A.  I  did  not  introduce  them ;  they  met  as  though  they  were  ac- 
quainted. 

Q.  You  do  not  know  what  other  interviews  Colonel  Morrow  had  with 
General  Swaim? — A.  I  do  not  know  of  any  other  interview. 

Q.  You  do  not  know  but  what  he  had  told  him  his  troubles,  and  the 
nature  of  the  troubles,  to  the  same  extent  that  he  told  you  ;  you  do  not 
know  whether  he  did  or  not  ? 

Mr.  CALKINS.  I  think  that  is  totally  irrelevant. 

The  PRESIDENT.  I  think  the  witness  should  answer  that  question. 

The  WITNESS.  I  do  not  know,  as  a  matter  of  course. 
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By  Mr.  CHANDI.I.K  : 

Q.  The  fart  k  i-  it  not,  tliat  these  vouchers  were  in  several  of  the 
bank-,  and  that  had  also  become  known  to  you? — A.  Yes,  sir. 

Ami  a-  In-  explained  his  troubles  to  you,  it  was  to  relieve  himself 
jr.. in  tin-  trouble  that  would  come  because  of  these  vouchers  being  out? — 
A.  It  \va>. 

*\inl  at  the  time  that  you  went  to  see  General  Swaim,that  had  been 
fully  explained  to  you? — A.  Y« -.  -ir  ;  to  me. 

l  j.  Yon  knew  tliat  he  had  had  some  of  these  vouchers  standing  in  banks 
at  Wheeling,  Virginia? — A.  I  did  not ;  I  did  not  know  anything. 

Q.  You  had  heard,  I  mean,  from  him? — A.  Yes,  I  did  hear  it. 

216  Q.  You  heard  it  from  Colonel  Morrow? — A.  Yes,  sir. 

Q.  Did  he  tell  you  the  extent  of  his  indebtedness  at  that  time  ? — 
A.  He  did.     I  made  full  list  of  it. 

Q.  How  much  was  it  ? — A.  I  do  not  remember  exactly ;  somewhere 
about  seven  or  eight  thousand  dollars. 

(J.  Was  it  not  about  £!»,<)<  Mr.' — A.  I  do  not  think  it  \va-  a-  much  as 
that. 

Re-examination  by  Mr.  Calkins : 

Q.  You  may  state  to  the  Court  what,  if  anything,  you  had  to  do  in  ne- 
gotiating the  accounts  with  Bateman  &  Co.,  upon  which  you  ascertained 
that  Colonel  Morrow  afterwards  obtained  a  loan. — A.  Nothing  whatever, 
in  any  way. 

(I.  You  may  state  anything  to  the  Court  which  is  proper  and  pertinent 
in  that  connection  for  your  own  protection. — A.  I  would  like  to  make  a 
statement  to  this  effect:  I  found  Colonel  Morrow  in  terribly  deprenftd 
spirits  ;  he  was  almost  wild — so  much  so  that  I  noticed  it,  and  had  noticed 
it  for  some  time  past.  1  went  to  him  and  said,  "  Morrow,  there  is  some- 
thing the  matter  with  you.  You  ought  to  go  to  some  friend  and  tell  him 
what  it  i»."  After  some  conversation  with  him  he  took  me  to  his  room 
in  the  Kbbitt  House  and  told  me  this  statement  of  his  affairs.  I  had  noth- 
ing to  do  with  that.  I  did  not  belong  to  a  poker  club ;  I  did  not  owe 
money  to  Colonel  Morrow,  and  Colonel  Morrow;  did  not  owe  me  any 
money.  I  did  it  from  kind  feelings  to  one  of  the  most  gallant  and  dashing 
officers  in  the  service,  and  I  believe  one  of  the  most  honorable.  I  tried 
various  plans  to  see  how  he  could  get  out  of  it.  I  made  a  list  of  his  debts 
and  tried  to  get  some  one*  person  to  take  the  whole  amount.  I  made  a 
list  of  persons  to  whom  the  money  was  due,  and  on  what  account  it  wa» 
due.  I  took  in  private  debts  outside,  some  of  them,  and  it  \\a- 

217  with  the  intention  of  laying  that  before  them.     I  told  Mr.  Parker 
of  the  plan  exactly.     I  didn't  go  into  full  particulars,  but  told  him 

in  a  general  way  what  was  proposed,  and  asked  the  question  whether  we 
could  get  the  money.  He  went  outside  and  came  back  and  said  we  could 
not,  but  offered  some  four  months'  pay,  which  I  refused  decidedly,  and 
told  Colonel  Morrow  to  refuse  a-  of  no  use  in  any  way  whatever. 

<  J.  And  then  you  left  ? — A.  Then  I  left,  and  that  is  the  last  I  ever  saw 
of  it. 

Q.  And  that  is  the  last  connection  you  had  with  it? — A.  No,  sir.  Mr. 
Bateman  «-nt  for  me  afterwards,  after  he  moved  out  of  thi>  building  across 
the  street,  and  mentioned  to  me  the  fact  of  my  being  with  Colonel  Mor- 
row and  fixing  these  accounts  and  knowing  about  them,  and  I  told  him 
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that  I  knew  nothing  of  it ;  that  I  had  seen  Mr.  Parker,  and  had  advised 
Colonel  Morrow  not  to  take  the  amount  proposed. 

Q.  Any  other  statement  you  want  to  make  to  the  court  you  can 
make. — A.  I  believe  that  is  all. 

By  Mr.  CHANDLER: 

Q.  What  time  of  day  was  it  that  you  went  to  Mr.  Bateman's  with 
Colonel  Morrow,  to  the  best  of  your  recollection? — A.  I  think  in  the-morn- 
ing  about  11  or  12  o'clock,  or  thereabouts.  I  think  so,  because  I  have  a 
certain  routine  which  I  follow  when  I  leave  my  hotel,  and  in  the  after- 
noons I  come  home  and  do  not  go  out. 

The  PRESIDENT.  I  would  like  to  ask  a  question  or  two.  (To  the 
witness.)  Was  there  anything  said  in  this  interview  between  yourself, 
Colonel  Morrow,  and  General  Swaim  as  to  what  securities  were  to  be 
offered  Bateman  &  Company  for  this  loan  ? — A.  I  think  not.  I  may  have 
stated  in  a  general  way  the  plan.  The  securities  consisted  only  of  insur- 
ance papers  and  pay-accounts. 

Q.  Was  this  in  General  Swaim's  office? — A.  Yes,  sir;  I  do  not 

218  think  there  was  anything  said  about  securities,  except  that  we 
wanted  the  money.     Colonel  Morrow  spoke  to  General  Swaim 

there,  and  I  spoke  to  Mr.  Parker. 

Q.  T  am  speaking  of  the  interview  in  General  Swaim's  office. — A. 
Colonel  Morrow  spoke  there  to  General  Swaim  himself.  I  do  not  think 
anything  was  said  about  securities.  He  just  said  he  needed  a  large  amount 
of  money,  and  came  out. 

Q.  Was  anything  said  there  about  duplicate  pay -accounts? — A.  Noth- 
ing, to  the  best  of  knowledge.. 

Q.  Then  at  that  meeting  between  you  and  General  Swaim  and  Colonel 
Morrow  there  was  no  mention  made  or  any  statement  made  as  to  what 
securities  Colonel  Morrow  was  to  offer  Mr.  Bateman? — A.  No,  sir;  I  do 
not  think  there  was.  I  had  reserved  that.  He  just  wanted  to  know  if  he 
could  get  the  money,  and  supposed  this  question  would  come  in  after- 
wards. But  I  was  prepared  to  show  the  whole  thing — who  the  debts  were 
owing  to  and  the  security. 

Brigadier-General  DAVID  G.  SWAIM,  the  defendant,  was  then  sworn  by 
the  Judge- Advocate,  and  was  examined,  as  follows: 

By  Mr.  CALKIXS  : 

Question.  You  may  state  your  name  to  the  Court. — Answer.  David  G. 
Swaim. 

Q.  What  is  your  age? — A.  Fifty  next  December. 

Q.  How  long  have  you  been  in  the  United  States  Army? — A.  Since  the 
4th  of  September  or  October,  1861. 

Q.  You  may  state  whether  you  entered  the  Armv  from  private  life. — 
A.  I  did. 

Q.  You  may  state  what  position  you  now  hold  in  the  Army. — A.  I  am 
Judge-Advocate-Geueral  of  the  Army. 

219  Q.  When  were  you  .appointed  Judge- Advocate-General'.' — A.  In 
February,  1881  ;  I  forget  the  exact  date. 

Q.  ou  were  appointed  at  the  closing  part  of  President  Hayes's  admin- 
istration ? — A.  Yes,  sir. 
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Q.  You  may  state  if  you  know  Mr.  J.  Stanley  Brown. — A.  I  do. 

Q.  Stat.-  \\lien  y,.u  fiiNt  Leeame  ae.juainted  with  him. — A.  I  be 
qimintiil  \\ith  hini  during  the  year  1*7!).  J  think  I  had  seen  him  before 
that  duinu  fugitive  writing  for'  (inn-nil  Garfield  at  his  house  when  I  was 
hero  in  Washington,  But  I  had  no  acquaintance  with  him  then  until  the 
fall.  1  think  it  wa-.  of  1*70. 

(.}.  I  will  put  this  general  question  to  you  :  Give  the  Court  the  fact  as 
to  how  intimate  v.mr  relations  were  with  Mr.  J.  Stanley  Brown  from  that 
time  up  to  the  tiine  ,,f  I 'resident  (iartield's  death. 

Mr.  ('ii.\M>i.i:i:.   What  hignihVain-e  i-  then-  in  that? 

Mr.  CALKIN-.  To  explain  the  85,000  transaction  that  is  all. 

The  WIIM>-.  Of  course  our  intimacy  increased  with  our  association 
from  day  to  day.  In  the  summer  and  fall  of  1880  we  lived  in  the  same 
family,  ate  at  the  same  table,  and  up  to  the  President's  death  we  were  as 
intimate  as  we  could  possibly  be.  He  came  to  me  and  asked  me  about 
everything. 

Q*.  Please  state  to  the  Court  whether  you  were  acquainted  with  Colonel 
A.  P.  Morrow  before  March,  1883;  and  if  you  were  acquainted  with  him, 
state  how  intimately. — A.  I  merely  had  a  formal  acquaintance.  I  had 
been  introduced  to  him,  and  I  think  had  seen  him  half  a  dozen  times  only. 
I  simply  knew  him,  and  we  spoke  when  \\-c  met. 

Q.  State  whether  or  not  you  recollect  the  circumstance  of  his  coming  to 
your  office  with  Colonel  McKibbin,  of  the  Army,  some  time  in  March, 

1883?— A.  I  do. 

220  Q.  State  the  conversation  as  you  recollect  it  with  reference  to 
his  pay-accounts.  If  anything  was  said  in  that  conversation  with 
reference  to  them,  state  fully  what  was  said  and  all  about  it. — A.  Colonel 
Morrow  and  General  McKibbin  came  into  my  office  one  morning,  and  the 
ordinary  salutations  of  the  day  were  exchanged,  and  General  McKibbin 
stated,  "  I  have  come  to  get  some  assistance  for  Colonel  Morrow.  Colonel 
Morrow  has  been  speculating  in  oil  and  lost  heavily  and  he  is  terribly  em- 
barrassed in  debt,  and  we  want  to  get  about  $8,000."  I  think  he  said, 
"Eight  or  nine  thousand  dollars  will  relieve  him."  I  said,  "  Well,  gen- 
tlemen, you  have  come  to  a  bad  place  for  that,  for  I  am  just  going  to  build 
a  house — am  building  it,  and  that  will  exhaust  all  my  loose  money.  I  am 
sorry  that  I  cannot  do  it,  but  I  cannot,  under  the  circumstances."  Colonel 
Morrow  said,  "  We  were  told  that  you  had  plenty  of  money  to  loan ;  " 
that  was  the  substance  of  it.  I  said  that  ordinarily  I  had  money  to  ac- 
commodate my  friends.  That  was  all  that  was  said  on  that  subject.  I  do 
not  think  they  were  there  to  exceed  five  minutes.  That  was  all  that  was 
said  on  the  subject  of  the  loan.  However,  I  told  them  that  there  were 
bankers  and  brokers  in  the  city  who  did  that  kind  of  business,  and  no 
doubt  they  could  get  accommodations  from  some  of  them.  Colonel  Mor- 
row said  that  he  was  not  acquainted,  or  made  some  such  remark  as  that ; 
that  he  did  not  know  where  to  go  or  who  to  go  to.  I  stated,  said  I, 
"  Bateman  &  Co.  advertise  to  take  loans  from  officers,  and  they  are  a  new 
house  here,  and  perhaps  you  could  get  more  reasonable  terms  from  them." 
He  said  he  did  not  know  Bateman  &  Co.  I  said,  "  I  will  give  you  a  note 
of  introduction."  I  do  not  remember  whether  I  gave  him  a  note  or  not, 
but  my  impression  is  that  I  gave  him  a  note  stating,  "This  is  Colonel 
Morrow,  of  General  Sherman's  staff,  who  has  some  business  with  you,  or 
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desires  to  lay  some  business  proposal  before  you ;"  something  in 

221  the  most  formal   manner,  as  such  things  usually  are.     They  said 
they  would  go  down,  and'  they  left. 

Q.  Have  you  stated  everything  that  occurred  in  that  conversation  re- 
lating to  the  subject  of  this  loan  and  the  pay-vouchers? — A.  Yes,  sir. 
There  was  nothing  said  about  pay-vouchers  whatever.  I  told  them  that  I 
could  not  make  the  loan. 

Q.  State  whether  at  that  time  you  had  any  knowledge,  and  if  so,  what, 
of  any  duplicate  or  triplicate  pay-accounts  issued  or  negotiated  by  Colonel 
Morrow? — A.  I  had  no  knowledge  of  them  at  that  time,  and  never  have 
had  since  except  what  I  got  from  reading  in  the  newspapers  and  hearing 
persons  talk. 

Q.  Before  that  time  had  you  ever  had  any  conversation  with  Colonel 
Morrow  respecting  the  subject  of  his  pay-accounts? — A.  Never. 

Q.  When  did  you  first  learn,  if  at  all,  that  Bateman  &  Co.  had  loaned 
Colonel  Morrow  any  money  ? — A.  It  was  some  time  after  that. 

Q.  Are  you  able  to  fix  the  day  or  week? — A.  I  am  not. 

Q.  Who  called  your  attention  to  it  ? — A.  Mr.  Bateman. 

Q.  State  what  knowledge  you  had  of  the  loan  having  been  made  to 
Bateman  &  Co.  until  after  the  publication  in  the  newspapers  of  the  condi- 
tion of  Colonel  Morrow's  accounts. — A.  I  never  knew  that  they  had  ad- 
vanced money  on  accounts  to  Colonel  Morrow  until  after  the  rumor  be- 
came current  around  that  there  were  such  accounts.  I  think  I  saw  it  in 
the  newspapers;  I  do  not  recollect  exactly. 

Q.  Did  you  have  a  conversation  with  Mr.  Bateman  in  his  coupe"  the  same 
day  that  Colonel  Morrow  applied  to  you  for  a  loan  of  this  money,  riding 
up  Fifteenth  street,  relating  to  this  subject?  If  you  did,  state  to  the  Court 
"what  that  conversation  was. — A.  I  had  no  such  conversation. 

Q.  Did  you  have  a  conversation  in  the  private  office  of  Mr. 

222  Bateman  shortly  after  the  rumor  became  current  of  the  condition 
of  Colonel  Morrow's  accounts,  standing  in  the  bay  window,  respect- 
ing a  loan  which  you  had  made  to  Colonel  Morrow,  in  which  language  was 
used  of  this  sort :  "  The  old  man  didn't  get  fooled,"  or  words  in  substance 
or  to  that  effect?     If  you  had  such  conversation  state  to  the  Court  the  whole 
of  it. — A.  I  never  had  any  such  conversation  in  Mr.  Bateman's  private 
office  with  him  in  my  life.     I  remember  Mr.  Bateman  stopping  me  on  the 
street  in  front  of  his  office  as  I  was  going  to  the  hotel  one  afternoon  after 
this  rumor  had  been  noised  about,  and  he  stated  that  he  had  been  caught, 
or  that  the  bank  had  been  caught  with  Colonel  Morrow ;  some  such  state- 
ment as  that.     I  simply  said  that  I  was  sorry. 

Q.  AVas  there  any  reference  in  that  conversation  or  any  other  in  which 
the  language  which  I  have  repeated  to  you  in  my  former  question  was  used 
by  you? — A.  No,  sir;  there  was  not. 

Q.  You  do  remember  the  fact  of  the  loan  which  you  had  made  to 
Colonel  Morrow? — A.  Yes,  sir. 

Q.  Had  it  been  made  before  that  time? — A.  Yes,  sir. 

Q.  You  heard  his  statement  here  about  sending  a  note? — A.  Yes,  sir; 
that  is  correct.  He  sent  a  note  one  day  to  the  office  saying  there  was  a 
balance  on  a  note  he  had  to  pay  that  day,  and  asking  me  if  I  would  not 
please  let  him  have  it  for  a  few  days,  I  think  it  was.  I  sat  down  and 
wrote  him  a  check  and  sent  it  over  by  the  messenger  in  return. 
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Q.  That  was  before  thi-  time  that  lie  came  to  you  ? — A.  Yes,  -it. 
Q!  Was  tliat  the  only  l>n-ine>-  transaction  you  ever  had  with  him?  or 
if  you  had  ai.v  other,  state  to  the  Court.— A.  That  is  the  only  one. 

223  '  >     hi. I  vu  know  at  that  time  that  he  was  on  General  Sher- 
man'- -tat!".'— A.   I  did 

Q.  What  i-  tin-  tart  with  reference  to  your  having  any  security  or 
taking  any  -<•< -urity  tor  that  loan? — A.  I  never  had  any  security  at  all;  I 
in  v •!•  even  ha«l  a  note. 

•  >  Siat.'  \\hether  if -iib-ci|unit  to  that  time  you  attempted  to  purchase 
),j,  plan,,  •' — A.  I  did  piuvha-e  it.  He  came  in  an<l  -aid  that  he  expect. -d 
.,„,,,  ,,,  _,,,  jixvay  and  !i:"l  tO  dispose  of  hi-  funiitmv.  and  did  not  know 
what  t«.  d<>  with  it,  as  he  could  get  hardly  anything  for  it.  I  asked  him 
what  kind  of  furniture  he  had.  He  named  over  some  household  iurni- 
tmv.  and  amoiii:  other  tilings  he  said  he  had  a  piano  which  he  had  been 
trvinjr  to  M-ll,  hut  that  he  could  get  nothing  near  its  value  offered,  and  I 
a-'k«-d  him  what  it  wa-  worth.  He  said  it  was  worth  at  least  $150.  I 
-aid  that  my  people  were  coming  here  pretty  soon,  that  my  daughter 
wonld  want  a  piano,  and  that  if  he  liked  I  would  take  it  at  $150,  and  pay 
him  the  difference  between  what  he  owed  me  and  the  $150.  He  said  he 
would  do  so.  The  next  day,  or  a  short  time  after,  when  I  was  going  to 
look  at  the  piano,  and  had  left  the  office  for  that  purpose,  I  met  Colonel 
Morrow  on  the  street.  He  said, "  General,  I  was  just  coming  to  see  you," — 
I  think  those  were  the  exact  words ;  at  any  rate  that  was  the  purport  of  it — 
"to  tell  you  that  my  wife  sold  that  piano«fresterday.  She  only  got  $130 
or  $135  for  it.  She  did  not  know  anything  about  my  having  sold  it  to 
you.  I  am  very  ,-orry  and  bothered  about  it."  I  said  that  was  all  right, 
of  course,  and  we  separated. 

Q.  State  whether  before  the  time  you  sent  a  note  of  introduction  to 

Bat eman  &  Co.,  introducing  Colonel  Morrow,  you  had  any  knowledge 

of  Colonel  Morrow's  financial  condition  other  than  that  you  have 

224  stated,  or  of  his  pay-accounts  being  duplicated  or  triplicated. — 
A.  I  had  no  knowledge  whatever  of  the  duplication  or  triplication 

of  his  pay-accounts;  I  can  say  ever.  I  have,  of  course,  that  knowledge 
which  is  derived  from  public  rumor  at  the  time ;  that  is  all  I  ever  knew 
about  it.  I  did  not  know  when  he  sent  over  this  note,  or  previous  to  the 
time  of  his  coming  to  see  me  for  this  loan  ;  and  had  no  knowledge  of  his 
financial  condition;  and  had  not  heard  of  it ;  and  the  reason  I  sent  over  that 
check  was  because  I  would  do.  it  to  any  other  gentleman  under  similar 
ci  remittances,  supposing  it  would  be  returned  to  me  in  a  few  days.  I  clo 
not  think  Colonel  Morrow  ever  spoke  to  me  about  his  pay-accounts  after- 
ward-. 

Q.  I  will  now  call  your  attention  to  a  statement  or  a  conversation  which 
is  said  to  have  been  held  in  Mr.  Parker's  office  by  Mr.  Bateman.  You 
may  state  to  the  Court,  if  you  have  any  recollection  of  having  a  conver- 
sation with  Mr.  Bateman  in  Mr.  Parker's  office  in  which  language  of  this 
kind  was  used :  "  Now,  Bateman,  if  Cooke  and  the  rest  of  you  do  not 
chip  in  and  let  me  out  of  this  Morrow  matter  I  will  squeeze  him  at  the 
W  ar  Department  so  that  you  won't  any  of  you  get  your  money,"  or  words  to 
that  effect. — A.  No.  I  recollect  one  afternoon  coming  down  from  the  office 
I  -to|>j).-d  into  Mr.  Parker's  office  to  see  him  al>-»nt  SOMI<-  l>u<iiH--;<  matters, 
and  Mr.  IJatemau  cam*-  in  and  threw  himself  down  in  a  chair.  I  do  not 
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remember  how  the  conversation  commenced,  but  I  recollect  that  he  stated 
something  about  being  defrauded  by  the  Army,  or  by  Army  officers,  or 
something  of  that  kind,  in  his  dealings  with  them.  I  think  I  asked  him  : 
"  What  do  you  mean  by  that?"  He  referred  to  his  having  been  swindled  or 
defrauded  by  Colonel  Morrow  as  one  instance.  He  appeared  to  be  disturbed 
about  something  and  talked  pretty  violently.  I  said,  "Bateman,  I  think  it 
is  too  late  for  you  bankers  to  talk  about  frauds  when  you  have  seized 

225  on  the  assets  of  Colonel  Morrow  and  absorbed  them  to  pay  his  in- 
debtedness to  you  who  have  been  making  the  money  oif  of  him,  to  the 

exclusion  of  butchers  and  bakers  and  grocery  bills,  and  such  accommodation 
loans  as  mine.  If  you  want  to  act  fairly,  why  don't  you  include  all  his 
debts  as  you  have  included  all  his  assets."  I  was  in  a  little  temper  myself 
at  the  time.  I  think  that  was  all  that  was  said,  and  I  walked  out. 

Q.  What,  if  anything,  in  that  conversation  did  you  say  about  squeezing 
him  at  the  War  Department,  or  language  to  that  effect? — A.  I  did  hot 
say  anything  about  squeezing  him.  I  used  no  such  expression  as  that.  I 
did  say  that  that  day,  or  within  a  few  days,  a  groceryman  had  been  to  me 
asking  me  what  he  could  do  with  a  bill  for  groceries  against  Colonel  Mor- 
row, and  I  said,  "  That  class  of  claims  may  give  your  syndicate  trouble,"  or 
something  like  that.  That  is  all  I  said. 

Q.  Who  was  that  groceryman  ? — A.  Mr.  Bryan. 

Q.  Is  that  the  only  conversation  you  ever  had  in  Mr.  Parker's  office 
with  Mr.  Bateman  on  this  subject  or  a  kindred  subject  ?  If  you  had  any 
other  you  may  state  it. — A.  I  had  no  other. 

At   this  point,  at  1.15  p.  m.,  the  Court  took  a  recess  until  1.30  p.  m. 

At  1.30  o'clock,  the  recess  having  expired,  the  Court  resumed  its  session, 
and  the  examination  of  the  defendant,  General  D.  G.  SWAIM,  was  continued> 
as  follows : 

By  Mr.  CALKINS  : 

Q.  State  whether  you  had  a  conversation  with  Mr.  Bateman  at  his  office 

at  any  time  after  rumors  of  Colonel  Morrow's  difficulties  were  extant,  in 

which  you  used  the  language  that  Colonel  Morrow  had  promised  to  use 

these  vouchers  or  pay -accounts  to  take  up  other  pay-accounts  which 

226  he  had  theretofore  given ;  and  if  such  language  was  used,  or  any- 
thing of  that  purport,  state  it  to  the  Court. — A.  No,  sir  ;  I  never 

stated  anything  of  that  kind. 

Q.  Now  we  will  pass  to  the  French  claims  case.  When  did  you  first 
make  the  acquaintance  of  Mr.  A.  E.  Bateman  ? — A.  In  the  spring  of  1881, 
in  this  city. 

Q.  How  did  you  get  acquainted  with  him  ? — A .  I  think  Mr.  Rogers, 
who  was  President  Hayes's  private  secretary,  introduced  us,  although  I 
am  not  positive  about  that. 

Q.  What  was  his  business  when  you  became  acquainted  with  him  ? — 
A.  Mr.  Batemau  was  then  engaged  in  the  banking  and  brokerage  busi- 
ness. 

Q.  State  how  your  acquaintance  ripened  from  that  time  to  the  time  that 
Mr.  Brown  went  into  business  with  him. — A.  He  used  to  see  me  very 
frequently,  and  was  very  solicitous  that  I  should  open  an  account  with 
him — very  anxious  that  I  should  deal  in  stocks,  &c. 
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Mr.  CHAM>I.I:U.  What  is  the  object  of  that  testimony — to  show  that 
thi-  witn.  —  \va-  <lii])«-<l  by  Mr.  Bateman  ? 

Mr.  r \I.KI\S.  I  would  rather  you  would  not  put  it  In  that  oflbqaive 

\\a\  . 

Mr.  (  ii  \M'i.i:i:.  I  do  not  seethe  relevancy,  unless  it  is  to  show  Mr. 
Buteman  had  -.mir  enchanting  influence  over  him  to  get  him  to  go  into 
-tiH-k  -jxviilating. 

M  <  lUJOHB.  I  will  state  the  object  of  it :  The  dispute  here  is  as  to 
\vln-thrr  (inirral  Swaim  kept  a  deposit  account  with  Bateman  &  Co.  and 
\va-  rarrying  on  stock  transactions  at  the  same  time.  Mr.  Batemeu,  up  to 
the  time"  of  this  $5,000  transaction,  when  it  was  transferred  from  Mr. 
Brown  to  General  Swaim,  has,  I  understand,  in  his  testimony,  if  not  in 
din  (-t  terms,  indirectly, stated  that  there  was  not  a  regular  deposit- 
227  account  kept  with  him  by  General  Swaim.  My  idea  is  to  get  the 
hi-tory  of  how  a  deposit-account  was  started  there.  I  desire  to 
get  the  whole  of  the  facts  before  the  Court.  (To  the  witness.)  State  if  you 
kept  a  <Ii  |>»-it-aeeount  with  Bateman  &  Co. — A.  I  did  after  Mr.  Brown 
became  a  member  of  the  firm. 

Q.  State  whether  you  have,  since  your  business  transactions  with  Mr. 
Bateman  commenced,  tried  to  go  over  the  account  and  get  at  the  result  of  it. 

Mr.  CHANDLER.  I  object  to  that.  Let  him  state  what  occurred  be- 
t  \veen  him  and  Bateman  &  Co. 

The  WITNESS.  I  had  a  deposit-account  there.  I  deposited  at  various 
times,  in  the  aggregate  amounting  to  something  over  $5,200. 

<,».  Did  that  $5,200  include  the  §850  check  for  Ivanhoe  stock?— A. 
Yes,  sir;  that  was  the  first  deposit  that  I  made.  I  sent  them  down  a 
check,  and  gave  them  instructions  to  purchase  a  thousand  shares  of  Ivan- 
lnM-  -tock,  limiting  them  in  price  to  85 cents. 

( J.  I  am  not  going  into  all  that,  because  I  want  to  get  the  fact  before  the 
Court,  if  it  be  a  fact,  that  you  went  over  these  accounts  subsequent  to  that 
time  to  find  how  much  your  entire  deposit-account  was  in  the  bank.  If 
you  did  go  over  them  you  may  state. — A.  I  did. 

Q.  Did  you  go  over  that  account  to  find  out  how  much  you  had 
checked  out? — A.  I  did. 

Q.  Including  the  draft  for  this  mining  stock  of  $1,600  which  has  been 
introduced  here,  how  much  had  you  drawn  out,  as  near  as  you  could  find 
out  by  going  over  this  account? — A.  About  $5,400. 

Q.  Did  that  include  the  amount  they  paid  for  the  Ivanhoe  stock,  or  is 
that  to  be  added  ? — A.  It  excludes  that. 

Q.  Or  is  that  be  added  to  the  $5,400?— A.  Yes;  that  is  to  be 
added  to  the  $5,400;  but  that  is  not  a  check. 

Q.  I  understand.  Your  checks  amounted,  as  vou  gathered,  to  about 
$5,400?— A.  Yes,  sir. 

Q.  To  which  is  to  be  added  the  Ivanhoe,  whatever  thev  paid? — A. 
Yes,  sir. 

(I  That  is  exclusive,  also,  of  this  French  claim  [Exhibit  K],  is  it  not?— 
A.  Yes,  sir. 

Q.  Now,  then,  you  may  identify  these  drafts  or  checks  for  a  part  of 
tbifl  transaction  (handing  six  checks  to  the  witness).— A.  I  identify  these. 

Mr.  CALKINS.  I  desire  to  put  them  in  evidence  and  consider  them 
read. 
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The  following  are  the  checks  referred  to : 

No.  1.  FEBRUARY  14TH,  1882. 

BATEMAN  &  Co.,  1517  Penn.  Avenue,  Washington,  D.  C.  : 

Pay  to  the  order  of  J.  Stanley  Brown  one  hundred  thirty-five  •&%  dollars. 
$135.50.  D.  G.  SWAIM. 

(Indorsed:) 

Pay  to  the  order  of  Bateman  &  Co. 

J.  STANLEY  BROWN. 

No.  2.  FEB.  15,  1882. 

BATEMAN  &  Co.,  1517  Penn.  Avenue,  Washington,  D.  C. : 

Pay  to  the  order  of  J.  Stanley  Brown  twelve  -fifr  dollars. 
112.50.  D.  G.  SWAIM. 

(Indorsed :) 

J.  STANLEY  BROWN. 

No.  2.  FEB.  28,  1882. 

BATEMAN  &  Co.,  1517  Penn.  Avenue,  Washington,  D.  C.  : 

229  Pay  to  the  order  of  J.  Stanley  Brown  one  hundred  thirty-five  -f\$r  dollars. 
$135.50.  D.  G.  SWAIM. 

(Indorsed :) 

Pay  to  the  order  of  Bateman  &  Co. 

J.  STANLEY  BROWN. 

WASHINGTON,  D.  C.,  Mar.  14,  1882. 
BATEMAN  &  Co. : 

Pay  to  the  order  of  J.  Stanley  Brown  one  hundred  and  thirty-five  -fcfo  dollars. 
$135.50.  D.  G.  SWAIM. 

(Indorsed:) 

J.  STANLEY  BROWN. 

WASHINGTON,  D.  C.,  Mar.  30,  1882. 
BATEMAN  &  Co. : 

Pay  to  the  order  of  J.  Stanley  Brown  one  hundred  and  thirty-five  -ffo  dollars. 
$135.50.  D.  G.  SWAIM. 

(Indorsed:) 

J.  STANLEY  BROWN. 

WASHINGTON,  D.  C.,  July  29,  1882. 
BATEMAN  &  Co. : 

Pay  to  the  order  of  Nichol,  draft  three  hundred  dollars. 
$300.  D.  G.  SWAIM. 

(No  indorsement.) 

By  Mr.  CALKINS: 

Q.  Now,  please  state  to  the  Court  whether  before  July  1,  1882,  you 
had  other  business  arrangements  with  Bateman  &  Co.,  such  as  stock  trans- 
actions and  the  like. — A.  Yes ;  they  bought  stocks  and  sold  stocks. 

230  Q.  On  your  account?— A.  Yes. 

Q.  State,  when  a  stock  transaction  took  place,  what  their  habit 
was  with  reference  to  furnishing  you  a  statement  of  it. — A.  They  furnished 
me  tickets  of  purchase  and  tickets  of  sale. 

Q.  State  whether  those  are  the  tickets  they  furnished  to  you  (handing 
some  slips  to  the  witness). — A.  They  are. 

Q.  State  whether  those  are  all  the  tickets  you  received  from  them  of 
which  you  have  any  knowledge. — A.  These  are  all  the  tickets  I  have 
received. 
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Mr.  CALK  IN-.  \Ve  desire  to  offer  these  in  evidence.  I  will  not  stop  to 
rend  thmi.  l>nt  tin-  .Fudge- Advocate  can  mark  them  as  exhibits. 

(The  papers  ivi'.  m-d  to  were  marked  by  the  Judge- Advocate  for  identi- 

lirati.m.      S-,-   IMiil.il    N. 
I'.y  Mr.  ('A  i. KIN-: 

Q.  Stair  how  carefully,  and  where  you  preserved  these  tickets  as  they 
were  .-rut  in  you. — A.  I  had  a  certain  pigeon-hole  in  a  private  desk  in 
\\liicli  tlirv  \\viv  placed  as  soon  as  received. 

Q.  State  if  at  any  time  up  to  July  1st  Bateman  &  Co.  ever  demanded 
from  you  sj>ecific  amounts  as  margins. — A.  I  never  had  a  demand  of  that 
kind  that  I  remember. 

«,!.  Statr  whether  at  any  time  your  attention  was  directed  to  any  sale 
ot  -tork  about  which  there  was  a  question. 

The  (|iir-tiou  was  objected  to  by  Mr.  Chandler  as  leading. 

Q.  Please  look  at  the  two  papers  I  now  hand  you,  and  state  what  they 
are. — A.  They  are  statements  of  the  purchase  and  sale  of  North  Pacific 
railroad  stork,  furnished  me  by  Bateman  &  Co.  some  time  last  spring  or 
rammer. 

<  ^.   Look  upon  the  two  papers  I  now  show  you,  and  state  whether 

231  they  refer  to  the  same  transaction. — A.  They  do. 

Q.  When  did  you  get  this  last  ticket? — A.  About  the  time  of 
the  transition  ;  early  in  March  ;  March  19th. 
The  |>a|>iT<  referred  to  were  read  as  follows: 

[Bateman  Si  Co.,  bankers.] 

WASHINGTON,  Feb.  20,  1883. 
General  D.  G.  SWAIM  : 

DEAK  8m:  We  have  this  day  bought  to  your  account  and  risk  100  North.  Pacific, 

.,t   I:-. 

V.-ry  truly, 

BATEMAN  &  CO. 
[Bateman  &.  Co.,  bankers.] 

WASHINGTON,  March  19tli,  1883. 
General  D.  G.  SWAIM  : 

DEAR  SIR:  We  have  this  day  sold  to  your  account  and  risk  100  North.  Pacific  pre- 
ferred. r»u$. 

Very  truly, 

BATEMAN  &  CO. 

By  Mr.  CALKINS  : 

Q.  Do  these  refer  to  the  same  transaction  ? — A.  Yes,  sir. 

Q.  State  whether  there  was  an  intermediate  sale  of  this  same  stock  as 
represented  to  you  by  Mr.  Batemau  and  shown  by  those  papers. — A. 
There  was 

Q.  Did  you  authorize  that  intermediate  sale  and  repurchase  ? — A.  I 
did  not. 

<^.  Did  you  call  Mr.  Bateman's  attention  to  it?— A.  I  did.     At  first 

he  said,  "  Why,  certainly,  that  is  all  right:  you  ordered  it."     I  said  I  did 

not  order  it  or  anything  of  the  kind.     I  said,  "  You  know  I  did  not  order 

it."     He  said  there  must  be  some  mistake  about  it.     I  told  him  to  fix  it 

at  once  on  his  books.     I  asked  him  to  let  me  see  his  books  of  the 

232  original  entries  but  he  did  not  show  them  to  me. 

Q.  Where  did  that  conversation  take  place  ?— A.  In  his  bauk- 
ing-liou-r. 
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Q.  Who  was  present? — A.  I  think  Mr.  Crane,  the  bcok-keeper,  per- 
haps, was  present. 

Mr.  CALKINS.  I  want  to  put  these  papers  in  evidence  and  have  them 
go  in  the  record. 

The  papers  referred  to  are  as  follows  : 

General  D.  G.  Swaim  in  account  with  Bateman  $'  Co., 

1883.  DR. 

February  20th.  100  No.  Pcf.,  at  45|,  and  com $4, 550  00 

26.       To  opera  tickets 300 

"   int(7days) 530 

By  balance 2,104  38 


6, 662  68 


Interest,  7  days $5  30 

1882.  CR. 

December  19.      By  balance $1,791  47 

22.      Draft 6000 

1883. 

February    2.      Crook's  note 86  21 

26.       100  No.  Pacf.,  at  47-f,  less  com 4,72500 

To  balance  int $5  30 


6,662  68 


February  26.      By  balance 2, 104  38 

E.  &  0.  E. 

BATEMAN  &  CO. 
Per  CRANE. 

General  D.  G.  Swaim  in  account  with  Bateman  $•  Co. 

1883.'  DR. 

March          2.      100  No.  Pacf.,  at  48f,  and  com $4,87500 

I'j.      To  int.  to  date 1462 

By  balance 2,252  26 


7, 141  88 
18  days  interest 14  62 

233          1883.  CR. 

February  26.      By  balance $2, 104  38 

March       19.       100  No.  Pacf.  at  50£,  less  com 5, 037  50 

Tobal.  int $14  62 


7, 141  88     14  62 


March       19.  By  balance 2,252  26 

E.  &  O.  E 

BATEMAN  &  CO., 
Per  CRANE. 

[The  foregoing  papers  were  indorsed  "  Swaim  B  and  Swaim  C,  May 
9th,  1884.  See  Exhibit  J.  R.  X.  S.J 

By  Mr.  CALKINS  : 

Q.  What  did  you  do  after  getting  these  statements  with  reference  to 
buying  any  more  stocks  ? — A.  I  never  bought  any  after  I  got  them  and 
understood  the  situation. 


126 

Q.  Was  then*  cmv  >t.K-k  on  hand  that  he  was  carrying  for  you  at  that 
time? — A.  Y«s  >ir.  tin -re  were  100  shares  of  New  Jersey  Central,  I 
think. 

tj.  Wli.-n  that  was  closed  did  you  ever  buy  any  more  through  him? — 

A.  No,  sir. 

IJ.  Stair  what  you  did  with  reference  to  preparing  tabulated  statements, 
it'  v..ii  .11,1  -•  prepare  any,  after  the  discovery  of  this. — A.  After  repeated 
effort*  to  get  a  complete  statement  of  the  account,  so  that  I  might  know 
whether  I  had  lost  <>r  made  anything,  I  wanted  to  get  an  intelligent  state- 
ment, intelligent  to  me,  of  the  condition  of  ailiiirs  there.     I  had  had  this 
money  that  they  had  been  using  in  this  way,  and  from  their  accounts  I 
eould'not  understand  it,  and  I  was  very  anxious  to  know  how  the  matter 
I.     I  had  nothing  but  those  tickets.     After  I  found  that  their  accounts 
were  unintelligible  tome  (or  to  anybody  that  I  could  get,  as  I  had  several 
try  to  make  them  out),  I  then  took  the  tickets  and  with  an  accountant, 

234  Mr.  McDonald,  I  went  over  them  and  made  a  complete  statement 
of  the  tickets  I  had  received  of  these  transactions,  and  that  showed 

a  balance  in  my  favor,  on  the  basis,  however,  of  three  per  cent,  interest, 
which  Mr.  Bateman  had  stated  was  about  what  he  had  to  pay  in  New 
York,  and  he  wanted  to  give  me  special  inducements,  and  said  he  would 
charge  me  no  more  interest  on  the  accounts  he  carried  than  he  had  to  pay 
there,  and  my  statement  was  made  up  on  that  basis. 

Q.  Look  upon  the  paper  I  now  show  you  and  state  whether  that  is  the 
paper  made  up  from  the  tickets. — A.  Yes,  sir  ;  that  is  the  paper. 

Mr.  CALKINS.  I  desire  to  introduce  this  paper  in  evidence. 

Mr.  CHANDLER.  Upon  what  principle? 

Mr.  CALKINS.  Upon  the  principle  that  he  had  tried  to  solve  this  ac- 
count, and  this  is  what  he  had  done.  It  is  the  act. 

Mr.  CHANDLER.  The  account  that  he  makes  in  his  own  favor  is  to  be 
evidence  in  his  own  favor? 

Mr.  CALKINS.  That  he  makes  from  the  tickets. 

Mr.  CHANDLER.  The  tickets  are  in,  and  they  speak  for  themselves. 
However,  I  will  not  object. 

(The  foregoing  paper  was  filed  with  the  Judge-Advocate,  and  will  be 
found  in  the  Appendix  hereto,  marked  Exhibit  H.) 

By  Mr.  CALKINS  : 

Q.  Did  you  make,  or  attempt  to  make,  or  procure  anybody  else  to  make 
for  you,  other  statements  similar  to  the  one  last  introduced  ?  If  so,  how 
many  ? — A.  In  the  spring  of  1883,  in  order  to  find  out  how  things  were, 
I  sent  a  man  there  several  times 

Q.  No  matter  about  that  now.  Did  you  attempt  to  make  any  papers? — 
A.  Yes,  sir.  Mr.  Terry  did  make  those  papers. 

Q.  What  has  become  of  those  papers? — A.  I  can  only  tell  what  he 
told  me  ;  I  do  not  know  myself. 

235  Q.  Do  you  know  whether  he  took  them  away  from  the  office? — 
A.  He  did. 

Q.  Did  he  return  with  them? — A.  He  did  not  return  them  there. 
Q.  There  were  two  other  statements  then  compiled  similar  to  these? — 
A.  Yes,  two  or  three — two  anyway. 

Q.  State  if  you  obtained  from  Bateman  &  Co.  finally  what  is  known  as 
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the  consolidated  account  of  all  your  transactions. — A.  Yes,  I  did  some 
time  in  the  early  part  of  last  winter. 

Q.  Before  you  obtained  this  consolidated  account  state  what  accounts 
you  had  gotten  such  as  these  here  from  Bateman  &  Co.;  how  many  of 
those  had  you  gotten  before? — A.  Four,  I  think,  and  a  small  one  of  a 
simple  transaction  ;  five  altogether. 

Q.  Five  others  are  all  that  you  recollect  to  have  received  from  them 
since  then? 

Mr.  CHANDLEE.  Do  you  mean  of  this  character? 

Mr.  CALKINS.  Yes,  of  this  character. 

The  WITNESS.  There  is  one  very  small  one  that  relates  to  a  simple 
transaction.  - 

By  Mr.  CALKINS: 

Q.  How  often,  if  at  all,  had  you  been  to  Bateman  &  Co.  asking  for 
your  accounts,  for  statements,  before  you  got  this  consolidated  statement? — 
A.  Very  frequently.  I  had  asked  for  a  statement  which  would  explain 
the  account  intelligently  to  me. 

Q.  What  reply  did  you  get  from  them  or  from  Mr.  Bateman  ? — A.  He 
would  say  he  would  have  it  done,  or  that  he  was  very  busy  just  then,  or 
that  I  had  got  my  tickets ;  that  character  of  answers. 

Q.  Did  you  have  any  other  consolidated  account  made  before  or  after 
this  one?  Did  you  have  two  consolidated  accounts  ? — A.  One  was  made  a 

week  or  so  ago. 

236  Q.  Did  you  have  any  other  consolidated  account  except  the  one 

that  was  made  a  week  or  so  ago,  and  this  one  here? — A.  That  is  all. 

Q.  State  to  the  Court  what  the  result  of  the  examination  of  these  accounts 
was  after  the  examinations  and  tabulations  which  you  have  spoken  of. — 
A.  There  was  a  very  wide  difference.  I  could  not  tell  by  an  examination 
of  his  accounts,  nor  could  I  get  anybody  who  could  tell  where  the  losses 
were,  or  anything  about  it.  I  wanted  to  know  how  I  stood  there;  if  I 
had  overdrawn  my  account  and  what  shape  it  was  in.  I  wanted  an  intel- 
ligent showing  of  the  account. 

Q.  Have  you  ever  been  able  up  to  this  time,  from  the  efforts  you  made 
to  follow  the  transactions  through,  one  by  one,  to  tell  how  the  accounts 
stood? — A.  No,  sir. 

Q.  Leaving  that  for  the  present,  I  come  to  the  note  of  $5.000  given  by 
Mr.  Brown  to  you.  State  whether  Mr.  J.  Stanley  Brown  gave  you  a  note 
and  collateral  security ;  and  if  he  did,  how  much  it  was  for  and  what  was 
the  security? — A.  Mr.  Brown  came  to  me  in  the  spring  of  1882  and  stated 
that 

Mr.  CALKINS.  If  the  Court  will  permit  me  to  interrupt  the  witness  I 
will  say  that  I  do  not  care  anything  about  the  details,  only  whether  such 
a  note  was  given. 

The  WITNESS.  I  loaned  Mr.  Brown  $5,000  for  the  purpose  of  increas- 
ing his  interest  in  the  firm,  for  which  he  gave  me  his  note  secured  by  a 
chattel  mortgage  on  a  sheep  ranch  he  had  out  West,  I  think.  I  never  paid 
much  attention  to  it;  it  was  never  recorded  as  such. 

Q.  You  took  it? — A.  Yes,  sir;  I  took  it  and  relied  on  him. 

Q.  State  how  long  after  the  loaning  of  that  money  to  him  it  was  before 
he  notified  you  of  his  intentions  to  go  out  of  the  firm,  if  he  did  so 
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237  notify  you? — A.   I  think  the  loan  was  made  in  May.  and  he  notified 
met  fiat  In-  \\a-  positively  going  out  of  tin-  linn  on  the  loth  of  July 

lull. -wing.  1  thinU  the  papers" were  executed  in  May  or  the  early  part  of 
June. 

Q.  State  how  lunjr  that  note  of  Mr.  Brown's  ran. — A.  From  the  first 
of  Jmir  until  tin-  loth  of  July. 

Q.  Do  you  know  where  that  note  is  now  ? — A.  I  do  not. 

Q.  (  an"  you  state-  the  purport  and  tenor  of  that  note;  how  long  it  wa- 
dne  after  date? — A.  I  do  not  know.  My  best  recollection  is  that  it  was 
made  lor  a  year.  The  loan  was  contemplated  to  be  for  a  year,  at  least;  it 
might  have  been  longer. 

ij.  Yon  heard  Mr.  Brown's  statement  of  the  interest  and^profits  you 
were  to  get  on  that  note? — A.  Yes,  sir. 

<  >.  That  was  correct,  was  it? — A.  Yes,  sir ;  that  was  correct. 

Q.  After  he  notified  you  that  he  was  going  out  of  the  firm,  state  to  the 
Court  if  yourself,  Mr.  Bateman,  and  Mr.  Brown  were  ever  together  when 
a  conversation  ensued  about  this  matter;  state  what  it  wa>  and  where  it 
was. — A.  On  the  morning  of  the  15th,  before  noon  of  the  15th,  I  stopped 
at  the  office  and  we  talked  the  matter  over.  Mr.  Bateman  was  very  anxious 
to  retain  the  money  himself  on  the  same  terms  that  Mr.  Brown  had  had 
it.  Mr.  Brown  was  very  anxious  to  close  his  business  up  and  to  get  his 
papers  back.  I  declined  to  let  Mr.  Bateman  have  the  money  on  the  same  con- 
dition*  that  Mr.  ISrown  had  it.  We  had  considerable  talk  about  that,  dur- 
ing whieh  talk  I  told  Mr.  Brown  that  as  he  had  not  been  there  but  a  short 
time  I  -hould  not  charge  him  anything  for  the  use  of  the  money.  We 
left  with  the  understanding  that  I  would  let  Bateman  &  Co.  have  the  loan; 
that  the  loan  might  be  transferred  from  Mr.  Brown  to  Bateman  &  C'o. 
Mv  l>c-t  recollection  is  that  Mr.  Batemau  came  up  to  my  office  that  after- 
noon. I  had  not  the  securities  and  Mr.  Brown's  note  with  me; 

238  they  were  at  my  office.     My  recollection  is  that  he  came  to  my  office 
that  afternoon  and  executed  this  note,  signed  it  on  my  desk,  and 

I  put  it  into  a  drawer  there. 

Q.  Look  on  this  paper  and  state  when  your  attention  was  first  called  to 
the  memorandum  at  the  bottom  of  this  note. — A.  It  certainly  was  months 
afterwards.  I  did  not  notice  the  memorandum  at  the  time.  We  had 
been  talking  at  Mr.  Brown's,  and  when  he  made  the  note  he  was  very 
anxious  to  get  the  money  on  the  same  conditions.  I  told  him  I  would  let 
him  have  the  money,  and  I  thought  perhaps  that  he  could  pay  more  than 
-ix  j»er  cent,  for  it.  I  told  him  we  could  fix  it  up,  and  whatever  he  could 
ail'ord  to  pay  between  six  and  ten  per  cent,  to  pay  it. 

Q.  State  whether  this  memorandum,  to  your  knowledge,  had  any  ref- 
erence to  the  Stanley  Brown  matter. — A.  Nothing  whatever,  in  my  mind; 
there  was  no  mention  of  it. 

*  I.  You  say  you  stated  in  that  conversation  to  Mr.  Brown  that  you 
would  not  charge  anything  for  the  interest  on  the  note? — A.  Certainly. 

Q.  Had  that  taken  place  before  or  after  the  note  had  been  executed? — 
A.  Before;  that  was  in  that  morning  conversation. 

Q.  So  that  this  note  was  executed,  after  this  conversation  with  Mr. 
Brown? — A.  STes. 

Mr.  Chandler  objected  to  the  manner  of  the  examination  as  being  too 
leading  in  its  character. 


129 

Mr.  CALKINS.  I  admit  that  perhaps  the  last  question  was  a  leading 

question,  and  I  ought  not  to  have  asked  it,  but  in  the  heat  of  the  moment, 

trying  to  hurry  the  matter  along,  I  made  it  perhaps  too  leading.     (To  the 

witness.)  State  to  the  Court  what  was  said  in  that  conversation  with  Mr. 

Bateman,  which  you  have  just  referred  to,  about  the  investment 

239  of  this  money,  if  anything  was  said. — A.  That  was  the  subject 
and  object  of  the  conversation — the  reinvestment  of  this  money ; 

that  is,  a  transfer  of  the  loan  from  Mr.  Brown  to  Bateman  &  Co. 

Q.  What  was  said,  if  anything,  in  that  conversation,  about  the  deposit 
of  this  money  to  your  credit  ? — A.  Nothing  whatever. 

Q.  State  the  first  actual  knowledge  that  came  to  you  of  the  fact  that 
this  money  had  been  credited  in  your  account  on  these  papers. — A.  The 
first  knowledge  or  intimation  that  I  had  was  in  this  consolidated  account 
as  a  credit  here.  It  seems  to  be  a  credit  on  July  20th.  It  says  "  draft." 
It  did  not  occur  to  me  that  it  related  in  any  manner  to  that  note. 

Q.  You  have  stated  to  the  Court  when  you  got  this  account,  have 
you  ? — A.  Yes,  in  the  fore  part  of  last  winter. 

Q.  Had  Mr.  Bateman,  in  any  conversation  with  you,  ever  stated  that 
the  money  was  deposited  to  your  account  there  ;  and,  4f  so,  when,  and  state 
the  circumstances  under  which  it  was  brought  to  your  attention  ? — A.  He 
never  had. 

Q.  How  was  this  money  originally  paid  to  Mr.  Brown? — A.  By  two 
checks,  one  .for  $3,000  and  one  for  $1,000  on  the  National  Metropolitan 
Bank  of  this  city,  and  one  other  check  of  $1,000  on  Bateman  &  Company. 

Q.  Look  upon  the  papers  I  now  hand  to  you,  and  state  whether  those 
are  the  drafts  referred  to  (handing  the  drafts  to  the  witness). — A.  Yes, 
sir. 

Mr.  CALKINS.  I  offer  those  in  evidence  in  this  connection. 

(The  papers  referred  to  consist  of  a  check  dated  May  15th  for  $3,000 
and  May  31st  for  $1,000  on  the  National  Metropolitan  Bank,  and  a  check 
for  $1,000  dated  June  1st  on  Bateman  &  Co.) 

By  Mr.  CALKINS  : 

Q.  Can  you  give  about  the  balance  that  you  had  in  the  Metro- 

240  politan  Bank  between  the  date  of  this  first  check  of  May  15th  and 
June  1st,  1882  ? — A.  I  had  a  balance  of  considerably  over  $1,000 

in  the  Metropolitan  Bank  during  that  time. 

Q.  I  mean  after  these  two  first  checks,  one  for  $3,000  and  the  other 
for  $1,000,  were  drawn  ;  what  was  your  balance  in  the  Metropolitan 
Bank  then  ? — A.  It  must  have  been  at  least  $1,000  or  more.  My  bank- 
book will  show. 

Q.  Did  you  have  a  balance  in  any  other  bank  ? — A.  Yes,  sir ;  I  had 
in  two  other  banks.  I  had  with  Morton,  Bliss  &  Co.,  of  New  York,  a 
balance  of  over  $4,000. 

Q,.  Can  you  state  the  balance  you  had  to  your  credit  in  the  bank  of 
Morton,  Bliss  &  Co.,  of  New  York,  at  the  date  of  this  check  on  Bateman 
&  Co.,  and  subsequently  ? 

Mr.  CHANDLER.  I  do  not  see  what  that  has  to  do  with  it.  The  check 
is  on  Bateman  &  Co. 

Mr.  CALKINS.  The  evidence  is  that  General  Swaim  was  called  upon 
two  or  three  times  in  a  friendly  way  to  pay  this  check,  and  that  Bateman 
&  Oo.  were  requested  to  hold  it  up,  and  the  like.  I  want  to  show  that 
16285 9 
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General  Swaim  was  never  called  uj>on  to  pay  this  check  ;  that  the  first  he 
beard  or  knew  almut  it  was  when  it  was  returned  in  due  course  through 
the  bank,  and  that  during  all  that  time  he  had  a  balance  on  hand  in  two- 
of  these  other  bank-,  :i ml  could  have  made  it  good  at  any  time. 

Mr.  CM  AM 'i  HI:.  It'  it  is  not  true  that  this  was  presented  to  him  for 
payment  l.-t  him  so  state.  This  is  merely  inferential. 

Mr.  CALKINB.  \nythiug  that  corroborates  his  statement  he  is  entitled 
t... 

The  I'IIK-II-I  \  i.  (T<»  Mr.  Chandler.)  Why  do  you  object  to  his  stating 
how  mm -h  money  he  had  in  New  York? 

Mr.  CHANDLER.  He  has  already  stated  that,  and  named  the 

241  amount. 

The  PRESIDENT.  My  impression  is  that  General  Swaim's  testi- 
mony wa*  that  he  had  that  $4,000  in  the  bank  of  Morton,  Bliss&  Co.,  and  I 
undentand  they  wish  to  know  now  whether  after  that  check  on  Bateman 
&  Co.  was  made,  that  money  was  in  the  bank. 

By  Mr.  CALKINS  : 

Q.  State  your  bajance  in  the  bank  of  Morton,  Bliss  &  Co.  after  that 
time. — A.  It  was  not  less  than  $4,500  for  months  after  that. 

Q.  State  whether  this  check  on  Batemaa  &  Co.  was -ever  presented  to 
you  for  payment  by  Mr.  Bateman  himself,  or  by  Mr.  Brown,  or  by  either 
of  them,  or  whether  your  attention  was  called  to  it. — A.  I  do  not  remem- 
ber a  thing  of  the  kind  ever  being  suggested  to  me.  They  may  have  in 
a  joking  way  spoken  of  it,  but  I  have  no  recollection  whatever  of  the  cir- 
cumstance. 

Mr.  CALKINS.  At  this  stage  I  may  as  well  have  this  consolidated  state- 
ment put  in  evidence. 

(The  consolidated  statement  referred  to  was  then  marked  Exhibit  I,  by 
the  Judge-Advocate.) 

By  Mr.  CALKINS: 

Q.  You  may  now  state  your  conversation  with  Mr.  Bateman  relative  to- 
papers  which  are  now  shown  to  you  (showing  the  "  French-claim "  papers 
[Exhibit  K]  to  the  witness.) — A.  I  think  I  never  had  any  conversation 
with  Mr.  Bateman  in  reference  to  these  papers.  I  was  at  his  office. 

Q.  I  will  withdraw  the  question.     State  what  conversation  you  had 
with  him  with  respect  to  the  purchase  of  an  award  or  a  claim  in  the 
French- American  Claims  Commission  in  this  city;  give  the  details  of 
your  conversation  with  him,  or  with  any  member  of  his  firm. 

242  Mr.  CHANDLER.  When  you  say  you  withdraw  the  question,  I 
suppose  it  is  not  your  purpose  to  withdraw  it  from  the  record,  or  to 

withdraw  the  answer  so  far  as  made. 

Mr.  CALKINS.  My  purpose  was  to  withdraw  it  entirely,  and  to  start 
in  again. 

Mr.  CHANDLER.  I  object  to  the  withdrawal  of  that  answer  from  the 
record. 

Without  concluding  the  direct  examination  of  the  witness,  the  Court 
then,  at  2.45  p.  m.,  adjourned  to  meet  again  to-morrow,  Tuesday,  May  13.. 
at  10.30  a.  m. 

ROBERT  N.  SCOTT, 
Maj.t  Third  U.  S.  Arty,  Judge-Advocate  and  Recorder. 
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243  EIGHTH  DAY. 

ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 
Washington,  D.  C.,  Tuesday,  May  13, 1884—10.30  a.  ra. 
The  Court  met  pursuant  to  adjournment. 

Present :  Maj.  Gen.  John  Pope,  U.  S.  Army ;  Brig.  Gen.  Christopher 
C.  Augur,  U.  S.  Army ;  Brig.  Gen.  Delos  B.  Sacket,  Inspector-General 
U.  S.  Army  ;  Maj.  Eobert  N.  Scott,  Third  Artillery,  Judge- Advocate  and 
Recorder  of  the  Court. 

Brig.  Gen.  David  G.  Swaim,  Judge-Advocate-General  U.  S.  Army, 
with  his  counsel,  Messrs.  Calkins  and  Johnston,  and  Mr.  A.  E.  Bateman, 
the  accuser,  with  his  counsel,  Mr.  Chandler,  were  also  present. 
The  proceedings  of  the  last  session  were  read  and  approved. 

Mr.  CALKINS.  I  ask  that  General  Swaim  may  be  allowed  the  privilege 
of  making  some  corrections  in  his  testimony  as  it  appears  in  the  record. 

The  WITNESS.  At  page  218  of  the  record,  in  answer  to  the  question, 
"How  long  have  you  been  in  the  United  States  Army,"  I  say,  "Since  the 
fourth  of  September  or  October,  1861."  I  desire  to  say  that  I  was  in  the 
volunteer  service  until  September  or  October  of  1 866.  I  was  appointed 
in  the  regular  service  in  August,  1866,  but  did  not  accept  that  commission 
until,  I  think,  in  February,  1867. 

On  page  220  the  general  answer  as  to  what  took  place  at  the  interview 
should  read,  "General  McKibbin  stated  that  he  came  to  get  some  assist- 
ance for  Colonel  Morrow.  Colonel  Morrow  said  he  had  been  speculating 
in  oil  and  had  lost  heavily  and  was  terribly  embarrassed  and  in  debt,  and 
wanted  to  get  about  $8,000  advanced  on  his  pay,  or  pay-accounts. 

244  I  think  he  said  $8,000  or  $9,000  would  relieve  him."     That  is  the 
way  I  intended  to  state  it  yesterday.     The  conversation  was  with 

Colonel  Morrow,  except  the  mere  introductory  part. 

On  page  221  the  fourth  and  fifth  lines  should  read,  "Yes;  there  was 
nothing  else  said  about  pay-vouchers  whatever." 

At  page  224,  on  the  eleventh  line,  it  should  read,  "I  do  not  think 
Colonel  Morrow  ever  spoke  to  me  about  his  pay-accounts."  The  word 
"afterwards"  should  be  left  out. 

At  page  233,  after  the  words  "New  Jersey  Central,  I  think,"  I  want  to 
add  the  words  "  which  had  been  sold  short  in  May,  I  think."  Also,  on 
the  same  page,  the  seventh  line  from  the  bottom,  it  should  read,  '"'They 
had  had  this  money,"  instead  of  "  I  had  had  this  money." 

At  12.40  p.  m.  the  Court  took  a  recess  until  12.50  p.  m. 

At  12.50  p.  m.,  the  recess  having  expired,  the  Court  resumed  its  session, 
and  the  direct  examination  of  the  defendant,  General  D.  G.  Swaim,  was 
continued  as  follows : 

Mr.  CALKINS.  Before  proceeding  with  the  matter  of  the  French  claim 
I  desire  to  state  that  I  have  now  in  my  possession  the  bank  book  of  Gen- 
eral Swaim  covering  the  period  of  the  $1,000  check  given  by  General 
Swaim  on  Bateman  &  Co.  as  a  part  payment  of  the  J.  Stanley  Brown 
loan,  which  were  leferred  to  yesterday.  I  mean  his  bank-book  at  the 
National  Metropolitan  Bank  of  this  city.  I  have  also  a  statement  from 
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Morton,  Bliss,  &  Co.  of  General  Swaim's  account  covering  this 
.Sinn-  time.  I  ask  leave  now  to  di.-play  to  tin-  <  'oiin.  a-  <»:itnl  yesterday, 
tin-  l>alance  of  General  Swaira's  cash  on  hand  in  these  two  banks  at  the 
time  of  the  holding  of  the  Bateman  &  Co.  check,  which  was  referred  to 
l.v  Mr.  r.ro\vn,  and  by  Mr.  Bateman  also,  in  their  testimony,  as  not  hav- 
ing Ixrn  paid. 

Tin-  I'KKHi'Kvr.  The  witness  gave  testimony  to  that  effect  yesterday, 
did  he  not  ? 

245  Mi.  CALKINS.  Yes. 

The  PRESIDENT.  Has  any  question  been  made  of  that  fact? 

Mr.  CALKINS.  I  think  General  Swaim  is  entitled  to  this  further  fact. 
Here  is  a  transaction  which  took  place  at  the  time,  and  which  is  strongly 
corroborative  of  his  statement,  and  I  think  he  is  entitled  to  have  that  fact 
In  the  record. 

The  PRESIDENT.  There  is  no  objection  to  putting  it  in,  but  his  testi- 
mony of  yesterday  is  not  questioned,  as  I  understand  it. 

.Mr.  CHANDLER.  I  admitted  it  rather  than  have  any  controversy  about 
it.  I  claim  it  was  wholly  irrelevant,  but  I  did  not  want  to  delay  the 
Court  by  having  any  controversy  about  it. 

Mr.  CALKINS.  I  stated  that  I  would  offer  it,  and  in  pursuance  of  my 
statement  then  made  I  offer  it  this  morning. 

Mr.  CHANDLER.  Mr.  Calkins  does  not  claim,  I  suppose,  that  Mr. 
Bateman  could  take  this  check  on  him  and  go  to  Morton,  Bliss  &  Co.  or 
to  the  Metropolitan  Bank  and  collect  it.  I  never  questioned  the  good 
faith  of  the  gentleman  when  he  made  the  offer.  But  what  relation  can 
the  fact  that  I  have  a  thousand  dollars  on  deposit  in  the  Bank  of  Cali- 
fornia have  to  the  fact  that  I  have  not  a  thousand  dollars  in  Washing- 
ton? 

Mr.  CALKINS.  The  fact  that  having  checked  his  money  out  in  one  bank 
he  was  represented  as  pleading  to  have  the  check  held  up,  when  at  the 
same  time  he  had  money  in  another  bank.  It  does  not  look  as  though 
.he  would  do  it. 

The  COURT.  Did  he  have  money  in  Mr.  Bateman's  bank  ? 

Mr.  CALKINS.  That  is  the  question  we  are  disputing  about.  Bateman 
&  Co.  claim  that  he  had  not.  General  Swaim  claims  that  he  had  a  de- 
posit, a  sufficient  amount  to  draw  against.  That  is  what  we  are  disput- 
ing about. 

By  Mr.  CALKINS  : 

246  Q.  I  omitted  to  ask  you  yesterday  (at  the  time  I  introduced  the 
balance-sheet,  which  you  stated  you  had  made  from  the  tickets,  I 

believe,  with  the  assistance  of  Mr.  McDonald)  whether  you  had  ever  pre- 
sented that  to  Mr.  Bateman,  and  had  a  conversation  with  him  about  it. — 
A.  Yes,  sir;  I  had. 

Q.  State  when  and  where  that  occurred,  and  what  was  said  by  both  of 
you  on  its  presentation. — A.  It  was  in  his  front  office,  and  at  the  time 
that  we  made  an  agreement  to  meet  the  following  Sunday  afternoon. 

Q.  *Can  you  give  the  date  any  nearer  than  that? — A.  No,  I  cannot. 

Q.  State  what  was  said  about  it. 

Mr.  CHANDLER.  Are  you  asking  about  this  statement  now  that  he 
Is  said  to  have  carried  to  the  bank  ? 
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Mr.  CALKINS.  Yes ;  the  consolidated  statement  I  put  in  yesterday  that 
he  carried  to  the  bank. 

The  WITNESS.  It  was  in  Mr.  Bateruan's  front  office  or  room. 

By  Mr.  CALKINS  : 

Q.  State  what  was  said  between  you. — A.  I  cannot  pretend  to  give  the 
exact  conversation.  The  substance  was  that 

Mr.  CHANDLER.  Was  this  conversation  with  Mr.  Batemau  ? 

The  WITNESS.  Yes,  with  Mr.  Baternan.  The  substance  was  that  this 
was  entirely  unlike  any  stock  account,  and  did  not  show  the  transaction, 
and  that  we  would  have  to  get  together  and  compare  the  accounts  with 
the  books;  that  he  was  very  busy  then,  and  my  recollection  is  that  he 
said  that  the  book-keeper  had  gone  away ;  had  left  early,  and  if  I  would 
come  around  the  next  Sunday  afternoon  we  could  have  the  books  and 
go  over  the  thing  together.  That  is  my  recollection  of  the  substance  of 
the  conversation. 

Q.  Did  you  go  down  there  the  next  Sunday  afternoon? — A.  I 
did. 

247  Q.  Did  you  meet  him  ? — A.  He  was  not  there  that  I  could  see ; 
the  office  was  locked.    I  went  there  within  about  ten  minutes  of  the 

time  of  the  appointment,  which  was  two  or  three  o'clock — I  forget  which. 

Q.  Now  I  will  come  directly  to  this  French  claim  matter.  [See  Ex- 
hibit K.]  You  may  state  to  the  Court  what  it  was  that  you  authorized 
Bateman  &  Co.  to  take  as  collateral  security  fur  the  loan  of  $1,000,  and 
just  state  your  understanding  of  that  transaction. 

Mr.  CHANDLER.  State  what  occurred  ;  that  is  the  best  way. 

A.  Mr.  Bateman  said  (I  think  my  entire  conversation  was  with  him) 
that  some  man,  and  perhaps  he  named  D'Autry,  had  claims  before  the 
Commission,  some  of  which  had  passed  into  awards ;  others  he  was  prose- 
cuting and  wanted  some  money  very  badly  to  secure  testimony  in  those  that 
had  not  passed  ;  and  that  he  was  willing  to  pay  a  good  interest  if  he  could 
get  $1,000,  and  would  put  up  as  collateral  an  award  or  certificate,  or  what- 
ever it  was,  showing  that  the  claim  had  been  passed  by  the  Commission.  I 
sent  him  a  check  for  that  purpose ;  I  sent  it  to  the  firm. 

Q.  In  any  conversation  that  you  had  with  him  relating  to  that  subject,  I 
wish  you  would  state  to  the  Court  whether  you  authorized  him  to  take  as 
collateral  for  that  loan  the  fees  of  any  attorney  or  attorneys ;  whether  that 
was  mentioned  in  the  conversation  ;  and,  if  so,  how  ? 

Mr.  CHANDLER.  I  object  to  that.     I  insist  that  Mr.  Calkins  ought  not 

to  examine  his  own  client  in  this  way.     Let  him  state  what  was  said,  and 

not  lead  him  into  these  views  of  that  subject  which  are  favorable  to  them. 

The  gentleman  claimed  that  I  imputed  something  wrong  to  him  yesterday 

in  making  this  suggestion,  but  I  am  obliged  to  repeat  it  again  to-day. 

248  He  says  to  the  witness,  "  Did  you  say  so  and  so  ;  "  asking  him  to 
give  expression  to  their  theory  of  this  case.     The  proper  examina- 
tion of  a  witness,  especially  a  willing  and  interested  witness,  is  to  ask  him 
to  state  all  that  occurred,  and  not  lead  him  off  into  the  favorite  avenues  of 
the  defense  or  the  prosecution  in  an  examination. 

Mr.  CALKINS.  I  am  not  going  to  discuss  the  matter,  and  I  therefore  sub- 
mit that  the  question  is  entirely  proper.  I  ask  that  the  question  may  b« 
rea'l  to  theCo.irt,  anrl  am  willing  to  leave  it  to  their  decision. 

(The  question  was  read  by  the  stenographer  as  requested.) 
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Mr.  (  M  A  M.I  i  i:.  I-  not  that  leading?  Does  it  not  prompt  him  to  say 
"I  did  "  ..i  "did  not  "  authorize  him  to  take  fees?  Why  should  he  not 
state  what  otvnrn-d  U-t  \\.-m  them;  what  was  said  by  Mr.  Hate  man  and  then 
by  him-i-lf.  Tli.-n  tin-  < 'otirt  ha-  hrfi.iv  it  the  conversation  and  can  inter- 
pivt  that  <  •Miivrixition  properly.  But  here  the  witness  is  asked  to  interpret 
tluTonvrrsition;  not  to  givr  it,  1. ut  to  interpret  it.  That  is  not  proper  for 
the  witness  to  do. 

Mr.  (  \IKIN-.  In  answer  to  that  statement  I  will  request  the  notary  to 
read  the  last  part  of  my  qur-tion. 

M  (  ii  AM'i.i  i:.  I  Jut  you  cannot  reduce  the  forceof  a  leading  question 
by  saying  ••  it'  so"  or  "  if  anything."  The  question  in  its  import  calls  for 
an  answer  in  regard  to  a  certain  -ubjeet  in  a  certain  way. 

i  In-  request  of  Mr.  Calkins  the  question  was  again  read.) 

The  PRESIDENT.  The  Court  is  of  the  opinion  that  the  objection  of  the 
counsel  for  the  prosecution  is  well  njade. 

Mi.  <   \ i  KINS.  Very  well;  I  bow  to. the  decision  of  the  Court.     Then 
1  \\ill  put  the  0,1101  ion  in  this  way.     (To  the  witness.)  State  to  the 

249  Court  what,  if  anything,  was  said  in  that  conversation  relative  to 
the  assignment  of  a  claim  of  the  French  and  American  Claims 

Commission  as  collateral  security,  and  state  all  that  was  said. 

A.  I  cannot  call  to 'mind  the  exact  words.  I  know  all  that  I  authorized 
them  to  take  as  collateral  security  was 

Mr.  CHANDLER.  I  object  to  that.  The  conversation  is  called  for,  and 
I  insist  on  it. 

The  PRESIDENT.  The  witness  will  give  the  conversation  as  near  as  he 
can  remember  it. 

Mr.  CHANDLER.  That  is  all  I  ask. 

The  WITNESS.  I  told  him  to  take  the  loan  on  that  security  a  certificate 
of  award  of  this  Commission,  and  I  asked  them  if  there  were  any  attor- 
ney's fees  connected  with  this  already  and  claimed  on  it;  and,  if  so,  to 
have  the  attorneys  release  their  claim  so  that  it  might  be  a  clean  collateral. 

Q.  Have  you  stated  now  all  the  conversation  as  you  recollect  it  ? — A. 
I  do  not  recollect  any  other  conversation.  Those  were  my  instructions. 

Q.  Will  you  now  look  at  this  paper  which  I  hand  you  and  state  to  the 
Court  when  you  first  saw  it  (handing  the  paper  relating  to  the  D'Autry 
claim  to  the  witness). — A.  I  first  saw  this  paper,  I  think,  in  November  or 
Dei-ember  of  last  year. 

(J.  Where  did  you  find  it  when  you  first  saw  it? — A.  At  Mr.  Bate- 
man's  office. 

Q.  Who  did  you  get  it  from? — A.  One  of  the  young  men  in  there ;  I 
think,  perhaps,  it  was  Mr.  Beall,  who  was  on  the  stand  here.  I  called 
there  and  Mr.  Bateman  was  not  there.  I  asked  if  they  had  some  securi- 
ties of  mine  there  that  I  had  been  trying  to  get  for  a  long  time.  He  looked 
around  for  a  little  time  and  finally  came  back  to  the  window  and  said, 
"  Here  is  something  with  your  name  on  it.  I  presume  it  is  yours," 

250  and  I  think  it  was  this  envelope.     It  was  said  to  be  in  the  safe. 

Q.  Did  you  take  it  ? — A.  Yes,  sir ;  I  took  it. 

'  i.  What  did  you  do  with  it? — A.  My  recollection  is  that  I  took  it 
arn  —  ili«  -ireet  to  Major  Parker's  office  aiid  looked  at  it  and  handed  it  to 
him.  I  wa-  in  >oim-\\  hat  of  a  hurry,  and  I  said 

Mr.  (  HANDLER.  I  object  to  what  was  said  to  Mr.  Parker. 


135 

By  Mr.  CALKINS  : 

Q.  Then,  what  did  you  do  with  it  ? — A.  I  returned  k  within  a  very 
short  time  ;  I  do  not  think  exceeding  a  week. 

Q.  To  whom  ? — A.  To  the  bank  of  Bateman  &  Co.,  and  1  think  to  the 
same  person,  and  stated  that  there  must  be  some  mistake ;  that  "  These 
cannot  belong  to  me." 

Q.  Do  you  remember  the  person  to  whom  you  handed  it  ? — A.  I  think 
it  was  the  same  person. 

Q.  What  was  done  then  ? — A.  That  was  all  that  was  done. 

Q.  Have  you  ever  had  possession  of  the  paper  since  ? — A.  I  have  not. 

Q.  Directing  your  attention  to  the  indorsement  upon  the  margin  of  this 
paper,  you  may  state  to  the  Court  whether  there  was  any  conversation  be- 
tween you  and  Mr.  Bateman  respecting  that  indorsement ;  and,  if  so,  what 
it  was  ? — A.  There  was  no  conversation  with  Mr.  Bateman  with  reference 
to  this  indorsement  on  this  paper.  My  instruction  was  to  take  as  collat- 
eral for  this  loan  a  certificate  of  award.  The  only  thing  that  was  said 
about  an  indorsement  was  that  I  asked  him  if  there  were  claims  of  attor- 
neys, and,  if  so,  to  have  them  released. 

Q.  Have  you  inquired  of  persons  likely  to  know  on  that  subject  about 
the  value  of  this  collateral  ? 

Mr.  CHANDLER.  Do  you  expect  to  follow  that  up  by  proving  what 

those  conversations  were  ? 

251  Mr.  CALKINS.  No ;  but  I  expect  to  follow  that  up  and  show  that 

these  are  regarded  as  worthless. 

Mr.  CHANDLER.  Suppose  they  are  ?  Let  those  other  people  whose 
opinions  are  to  be  filed  here  come  in  and  express  them. 

Mr.  CALKINS.  I  do  not  insist  on  the  question,  although  I  think  I  have 
a  right  to  show  it  by  this  witness.     (To  the  witness.)  I  will  ask  you  the 
.  question  direct,  whether  you  ever  had  any  conversation  with  Mr.  Bate- 
man when  this  paper  was  present  before  you  or  with  you  ? — A.  Never,  to 
my  recollection. 

Q.  What  was  said  between  you  at  any  time  about  taking  a  note  for  the 
sum  advanced  ? 

Mr.  CHANDLER.  He  has  said  nothing  about  a  note,  and  I  insist  that 
under  the  ruling  you  ought  to  ask  him  what  else  was  said,  if  anything. 

Mr.  CALKINS.  I  will  withdraw  that  question  for  a  moment.  (To  the 
witness.)  You  may  look  on  the  paper  I  now  hand  you,  calling  your  at- 
tention to  what  purports  to  be  a  note,  and  if  Mr.  Chandler  wants  it  read 
you  may  read  it  to  the  Court  now. 

Mr.  CHANDLER.  I  do  not  want  anything  read.  It  has  already  been 
put  in  evidence. 

By  Mr.  CALKINS  : 

Q.  Look  on  the  paper  which  purports  to  be  a  note  given  to  Bateman 
&  Co.  by  George  D'Autry  for  $2,000,  and  state  to  the  Court  what  was 
said  between  you  and  Mr.  Bateman  about  the  taking  of  that  note,  and 
to  whom  it  should  be  taken,  if  anything. — A.  Nothing  was  said  about 
to  whom  the  note  was  to  be  taken.  My  instructions  were  simply  to  take 
a  note  with  this  collateral  security,  and  I  trusted  them  entirely  with  the 
transaction.  They  were  to  take  the  loan  and  fix  up  the  papers  to  secure 
it ;  to  secure  the  loan  for  me,  of  course. 
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252  Q.  State  to  the  Court  now  the  circumstance  of  your  assignment 
of  this  note,  which  I  now  hand  you,  to  Bright,  Humphrey  &  Co., 

and  state  fully  to  the  Court  all  the  circumstances  connected  with  it. — A.  I 
had  nwdf  ri'iH-att-*!  rlli.rts  to  get  at  an  adjustment  of  this  account,  or  to 
understand  \\hat  I  owed  them  and  what  they  owed  me.  I  could  not  un- 
,|, -i-taii.l  tli.  ii-  acvotmt-  am I  lli.  y  -  •.•im-.l  t<.  !><•  ix.t  al>l«-  t<i  umlcr.-taml  mine; 
whetliiT  |  ia  |  tors  had  been  mislaid  or  lost  or  what,  I  cannot  say.  I  then 
liail  this  note.  I  determined  to  push  the  question  to  a  settlement  in  the 
onlv  tribunal  I  know  of  under  the  law  where  it  could  be  properly  forced, 
and  I  did  it  in  as  gentle  a  manner  as  I  could.  I  transferred  this  note  to 
Bright,  Humphrey  &  Co.,  being  indebted  to  them,  for  them  to  collect  what- 
ever was  due  on  it,  of  course  knowing  that  if  I  owed  Bateman  &  Co.  on 
any  account  that  that  indebtedness  would  be  an  offset  to  this  note.  I  may 
say  that  I  transferred  it  to  those  parties  because  I  did  not  want  to  have 
the  notoriety  of  a  suit  in  my  own  name  involving  a  settlement  of  this  ac- 
count, which  I  so  stated  to  them ;  and  knowing  that  the  account  could  be 
adjusted  as  equitably  and  fairly  and  as  honorably  in  this  way  as  though 
I  brought  the  suit  in  my  own  name,  I  concluded  to  make  that  disposition 
of  it. 

Q.  You  may  state  the  conversation  and  instructions,  if  you  gave  in- 
structions, to  Bright,  Humphrey  &  Co.  when  you  assigned  the  note  to  them  ; 
state  everything  that  occurred. — A.  The  first  conversation  was  as  we  were 
coming  in  from  the  house  one  afternoon.  I  am  building  a  house,  and 
Bright  and  Humphrey  are  the  builders.  Mr.  Humphrey  and  myself  were 
coming  in  and  I  told  him  that  I  had  a  note  against  Bateman  &  Co.,  and 
that  we  had  long  had  an  unsettled  account  between  us ;  that  I  had  been 
trying  for  a  long  time  to  get  it  settled  up,  and  that  this  note  would 

253  have  to  be  pushed,  I  thought,  before  I  would  get  a  settlement.     I 
asked  him  if  he  would  take  the  note  and  collect  what  was  due  on 

it  and  give  me  credit  on  the  house.  He  said  he  would.  But  he  said, 
"  Of  course,  we  cannot  be  at  any  expense  if  there  is  any  expense  attached 
to  it — to  the  suit  or  anything  of  that  kind."  I  told  him  of  course  not ; 
that  I  would  be  at  that  expense  myself,  and  if  it  was  agreeable  to  them  I 
would  indorse  the  note  over  to  them  with  that  understanding.  He  said 
certainly.  I  then  told  him  that  the  next  time  he  war  at  my  office  I  would 
endorse  the  note  over  to  him.  I  think  it  was  the  next  day  that  he  was  at 
the  office  and  I  took  the  note  out  of  the  drawer  in  which  I  kept  it,  en- 
dorsed it  over,  and  handed  it  to  him.  Said  I,  "  Mr.  Humphrey,  here  i» 
that  note."  He  said  it  was  all  right,  or  something  of  that  kind,  and  went 
out. 

Q.  What  is  the  next  knowledge  you  had  of  that  note  after  that  ? — A; 
The  next  knowledge  I  had  of  it  was,  that  he  came  to  me  and  said  that  he 
had  presented  the  note  to  the  bank.  My  recollection  is  that  the  first  time 
he  went  to  the  bank  Mr.  Bateman  was  not  there  and  they  asked  him  to 
wait  until  Mr.  Bateman  returned.  He  went  there  a  second  time  and  Mr. 
Bateman  was  there.  He  said  Mr.  Bateman  met  him  with  a  long  affidavit 
that  he  wanted  him  to  make.  He  did  not  read  the  affidavit,  but  saw  that 
it  related  to  this  note,  he  said,  and  he  declined  to  sign  it ;  he  declined  to- 
make  the  affidavit. 

Q.  This  is  what  Mr.  Humphrey  told  you,  is  it? — A.  Ye«.  sir;  what 
he  told  me. 
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Mr.  CHANDLER.  Mr.  Humphrey  has  been  on  the  stand. 

Mr.  CALKINS.  If  you  object  to  it  I  do  not  insist.  I  only  asked  him 
the  next  knowledge  he  had  of  the  note.  If  you  had  objected  at  any  time 
he  would  have  been  checked.  (To  the  witness.)  What  then  was  done 

with  respect  to  this  note  ? — A.  I  say  he  told  me 

Mr.  CHANDLER.  I  object  to  what  Mr.  Humphrey  told  you. 

254  The  PRESIDENT.  I  think  the  Court  would  like  to  hear  the  whole 
history  of  this  transaction  as  told  by  General'Swaim. 

Mr.  CHANDLER.  Very  well,  I  withdraw  the  objection. 

The  WITNESS.  He  said  that  in  that  conversation  with  Mr.  Bateman  he 
told  him  to  sue  the  note.  I  told  him,  "Well,  then,  I  suppose  it  will  have 
to  be  sued,"  or  something  of  that  kind.  He  said,  "  Well,  you  go  on  and 
sue  it;  you  get  your  attorney  to  bring  suit  in  our  name."  I  turned  the 
matter  over  to  Mr.  McDonald,  who  saw  the  attorney  and  had  him  make 
out  the  papers. 

Q.  Who  was  the  attorney  who  was  employed  ? — A.  Judge  J.  J.  John- 
son. The  suit  was  brought  and  the  papers  filed.  I  recollect  I  gave  in- 
structions that  the  suit  should  not  be  brought  until  the  last  return  day. 

Q.  Why  did  you  give  that  instruction  ? — A.  Because,  as  I  stated,  I 
thought  Mr.  Bateman  would  come  to  see  me  about  it,  or  make  some  prop- 
osition about  an  adjustment  of  the  differences  between  us.  I  left  it  till 
the  last  moment  for  that  reason. 

Q.  Then  what  is  the  next  you  heard  about  the  matter  after  the  suit  was 
brought? — A.  After  the  suit  was  brought  the  next  thing  that  I  heard  of 
was  the  publication  of  that  letter. 

Q.  What  letter  do  you  refer  to? — A.  The  letter  that  Mr.  Bateman  wrote 
to  the  Secretary  of  War  on  the  16th  of  April,  I  think  it  was.  The  papers 
and  suit  were  filed  on  the  15th,  and  I  think  it  was  on  the  16th,  the  day 
following  that  the  letter  was  written. 

Q.  Now,  coming  to  the  next  step  in  the  matter,  I  will  ask  you  whether 

you  and  Mr.  Bateman  got  together  in  Mr.  Parker's  office,  and  when  that 

was,  with  reference  to  the  publication  of  this  letter? — A.  WTith  reference 

to  the  assignment  of  this  account  ?     Well,  that  was  on  the  next 

255  day ;  on  the  1 7th,  I  think.     I  came  to  Mr.  Parker's  office  and  went 
into  the  front  room,  and  was  there  perhaps  a  minute  or  two  and 

stepped  into  the  back  room  through  the  folding  doors,  and  Mr.  Bateman 
was  there. 

Q.  You  may  state  to  the  Court  whether  that  was  the  time  when  these 
papers  were  signed  ;  I  mean  that  time  you  got  together  (handing  the  pa- 
pers of  arbitration  to  the  witness). — A.  Yes,  sir. 

Q.  You  may  state  to  the  Court  just  what  took  place  there  between  you, 
as  you  recollect  it  from  the  time  you  got  together  until  these  papers  were 
signed. — A.  Well,  there  was  some  talk  or  conversation  about  matters.  My 
recollection  is  that  we  spoke  to  each  other  in  a  very  formal  manner,  and 
Mr.  Parker  said,  "  Why  don't  you  go  to  work  and  settle  up  your  troubles 
or  difficulties  ?"  I  think  I  said,  "  I  have  been  trying  for  a  year  to  do  that. 
I  have  tried  to  understand  it  myself.  I  have  offered  to  leave  the  question 
of  our  accounts  to  others."  Mr.  Bateman  then  said,  "Well,  I  am  Avilling 
to  leave  it  to  anybody  to  settle,  and  I  will  put  up  a  certified  check  for 
$5,000  against  your  due-bill,  and  put  it  in  somebody's  hands  to  settle."  I 
said,  "  Very  well,  that  is  what  I  proposed  to  do  long  ago."  I  then  sat 
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do\\  ii  and  «  rote,  ..r  -rratehed  oil'  thi>  memorandum  (the  arbitration  paper). 
I  think,  however,  IK-  named  three  per-ons.  I  recollect  the  name  of  Mr. 
John  \V.  ThompM.M  a>  one,  and  Major  Buttenvorth  a-  a  not  her,  and  I 
think  Major  Park* -r.  a-  per>nn.-  that  he  would  leave  it  to,  to  any  of  the 
tlin-i-.  ami  \\.ndd  put  up  a  certified  check  for  $5,000.  I  said,  "Very  well, 
1  \\ill  leave  it  to  arbitration;  who  will  you  select?"  I  think  I  said  "You 
gehvt  a  man,  and  I  will  select  a  man,  and  they  can  select  a  third.  Who 
will  yon  M-Ui-t  ?  "  I  think  he  said,  "  Major  Butterworth."  I  said,  "  Very 
well.  I  am  |><  rlerily  willing  to  leave  the  whole  thing  to  Major  Butterworth; 
he  i-  an  honest  man  and  a  good  lawyer;  leave  it  to  Major  Butter- 

256  worth."     I  think  I  then  scratched  off  this  agreement  to  leave  it  to 
Major  Buttenvonh  ;  that  is,  the  agreement  to  submit  all  questions 

relating  to  our  accounts  to  Mr.  Butterworth.  Something  was  then  said 
nlMint  leaving  the  papers  and  this  agreement  in  Mr.  Parker's  safe.  Mr. 
Bnteman  then  asked  where  the  note  was.  I  said  it  was  in  the  hands  of 
l'.iiurht  and  Humphrey;  that  I  would  get  the  note;  and  I  then,  I  think, 
sat  down  (or  I  was  sitting)  and  scratched  off  this  memorandum  that  I 
would  get  the  note.  I  agreed  to  get  the  note  from  Bright,  Humphrey  & 
Co.  (or  the  due-bill,  as  it  is  called  here),  given  by  Bateman  &  Co.  for  $5,000 
dated  July  15,  1882,  and  place  the  same  in  the  hands  of  M.  M.  Parker 
for  arbitration. 

Q.  Who  is.  that  signed  by? — A.  It  is  signed  by  me.  In  pursuance  of 
that  arrangement  and  agreement  I  did  get  the  note  or  had  Mr.  Humphrey 
deliver  it  to  Major  Parker. 

Q.  Have  you  stated  the  conversation  that  took  place  there  as  you  recol- 
lect it? — A.  That  is  the  conversation,  with  the  exception  that  he  said  that 
since  we  had  had  this  talk  he  understood  that  I  did  not  intend  to  defraud 
him,  because  he  seemed  to  have  learned  that  he  could  have  all  the  offsets 
in  this  suit  that  he  would  have  had  against  me.  He  seemed  to  be  satisfied 
that  there  was  no  fraud  about  the  matter.  He  said  he  would  write  a  let- 
ter withdrawing  the  charges  and  would  give  it  as  wide  a  publication  as  the 
other  had. 

Q.  Now  state  what  was  done  with  reference  to  that. — A.  I  told  him 
that  he  must  exonerate  me  from  all  question  of  fraud  or  misconduct  in  this 
transaction  as  he  then  understood  it,  and  I  then  asked  him,  said  I,  "  Mr. 
Bateman,  do  you  believe  that  I  would  defraud  or  wrong  you  out  of  the 
value  of  a  cent?"  He  said,  "No."  Then  said  I,  "It  is  very  easily 
stated,"  and  I  think  I  scratched  off  a  memorandum  covering  that  idea, 
that  was  to  be  used  in  his  letter. 

257  Q.  Where  was  the  letter  finally  prepared  that  was  signed  by 
him  ?— A.  I  do  not  know  ;  it  was  prepared  outside.     He  brought 

it  in,  or  sent  it  in.  He  went  in  and  out  several  times  during  the  time  that 
we  were  there. 

Q.  Have  you  now  stated  all  that  took  place  at  that  interview  ? — A.  That 
i-  the  substance  of  all  that  took  place,  so  far  as  I  recollect. 

Q.  I  now  call  your  attention  to  a  paper  which  I  hand  to  you,  and  you 
may  Mate  to  the  Court  what  it  is,  and  may  further  state  anything  that  you 
desire  in  reference  to  it  (handing  the  original  indorsement  made  by  the 
witness  in  reply  to  the  letter  of  the  Secretary  of  War).— A.  This  is  the 
indorsement  I  made  to  the  Secretary  of  War. 

Q.  If  you  desire  to  make  any  statement  to  the  Court  resp 
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may  do  so  now. — A.  I  made  this  endorsement  to  the  Secretary  of  War, 
which  covers  generally  the  subject. 

Q.  Now,  I  call  your  attention  to  the  language  that  I  read  from  a  com- 
munication of  the  Secretary  of  War  to  the  President,  as  follows : 

It  is  a  matter  of  deep  regret  to  me,  therefore,  that  when  the  Judge- Advocate-General 
was  given  an  opportunity  to  comment  upon  the  charges  in  question,  he,  in  respect  to 
the  first  charge,  either  was  not  able  or  did  not  see  fit  to  make  an  explicit  denial  of 
its  essential  part,  or  to  give  in  detail  such  facts  and  circumstances  as  would  show  the 
falsity  of  the  charge.  Instead  of  doing  so,  he  has  contented  himself  with  a  statement 
which  contains  nothing  to  which  Mr.  Batemau's  allegations  might  not  possibly  be 
a,  truthful  supplement. 

I  will  ask  you  to  state  whether  you  have  any  statement  to  make  with 
reference  to  that  which  I  have  just  read  to  you. 

258  Mr.  CHANDLER.  Wait  a  moment ;  I  object  to  that.     This  wit- 
ness cannot  explain  the  communication  from  the  Secretary  of  War. 

He  may  explain  any  communication  of  his  own. 

Mr.  CALKINS.  I  mean  his  own  statement  with  reference  to  this. 

Mr.  CHANDLER.  Is  it  conceded  that  he  did  not  make  a  full  statement, 
and  that,  therefore,  he  now  wishes  to  give  the  reason  why  he  did  not 
make  it  ? 

Mr.  CALKINS.  This  is  conceded,  and  that  is  all,  that  General  Swaim, 
when  he  wrote  the  indorsement,  thought  he  had  made,  and  still  thinks  he 
made,  an  explicit  denial  of  the  whole  thing,  and  that  is  what  I  am  coming 
at.  If  he  so  thinks,  he  has  a  right  to  give  to  the  Court  his  construction 
of  that  instrument. 

Mr.  CHANDLER.  He  certainly  cannot  add  to  or  take  away  from  his  let- 
ter. If  there  is  any  ambiguity  in  the  letter  he  may  explain  that  ambi- 
guity and  what  he  meant  by  the  use  of  certain  language.  But  to  under- 
take to  explain  that  language  which  he  did  not  use,  and  to  now  interpolate 
into  this  letter  something  which  was  not  in  it  originally,  certainly  cannot 
be  done. 

Mr.  CALKINS.  My  only  purpose,  as  the  Court  will  perceive  at  once, 
is 

The  PRESIDENT.  We  had  Mr.  Bateman's  criticism  upon  that  same  paper, 
in  connection  with  his  understanding  of  the  various  statements  made,  and 
we  would  like  now  to  hear  the  understanding  of  General  Swaim  in  that 
connection  also. 

Mr.  CALKINS.  I  was  coming  to  that,  but  I  was  undertaking  to  get  be- 
fore the  Court  what  was  a  matter  of  surprise  to  General  Swaim,  and  what 
is  a  natter  of  surprise  to  me,  I  say  in  all  respect,  of  the  interpretation 
which  was  put  upon  the  indorsement.  I  am  seeking  simply  to  show 

259  that  it  was  General  Swaim's  understanding  that  he  had  met  fully  the 
charge  which  was  made  in  Mr.  Bateman's  letter,  and  that  the  en- 

dorsemeufwhich  he  put  upon  it,  and  which  was  sent  to  the  Secretary  of 
War,  had  not  received  the  same  construction  there  that  he  put  upon  it  him- 
self. That  was  the  only  fact  I  was  trying  to  get  before  the  Court  as  a  pre- 
liminary step.  If  I  am  not  to  show  it,  I  will  go  immediately  to  the  con- 
struction of  it. 

Mr.  CHANDLER.  The  Court  will  remember  that  Mr.  Bateman's  atten- 
tion was  not  called  to  the  Secretary  of  War's  communication.  I  am  not 
objecting  to  any  explanation  which  General  Swaim  wishes  to  make  of 
his  own  communication ;  but  certain  passages  are  read  from  the  Secretary 
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of  War's  letter,  and  he  is  asked  now  to  answer  that  statement  of  the  Sec- 
retary of  NV;ir. 

The  PHKSIDKNT.  I  understand  that  the  desire  of  the  counsel  is  to  have 
( i,  n,  ral  Suaim  rxplain  his  own  letter  to  the  Secretary  of  War. 

M  i .  (  A  i  K  i  m.  Yes ;  I  asked  him  to  make  a  statement  to  the  Court  from 
hi.-  own  letter  as  to  whether  the  charges  were  fully  covered  that  were  made 
in  Mr.  Bateman's  first  letter  charging  him  with  fraud.  In  other  words, 
I  \\us  trying  to  get  what  he  meant  in  writing  that  letter;  whether  he  cov- 
«r..l  the  whole  charge  or  was  trying  to  escape  from  any  portion  of  it.  I 
want  t«>  ask  him  whether  he  understood  it  as  a  full  and  explicit  denial  of 
tin-  .  harirw  ;  that  is  the  only  point. 

Tli.-  WITNESS.  I  thought  the  strongest  and  most  reasonable  way  to 
clniy  it 

Mr.  CHANDLER.  I  must  really  object  .to  the  witness  stating  what  was 
in  his  mind.  If  he  wants  to  state  any  fact,  let  him  state  it.  But  what  is 
in  his  mind  is  something  which  cannot  be  proved  or  disproved  by  evi- 
dence, and  it  seems  to  me  ought  not  to  be  allowed.  If  he  wants  to  state 
any  fact  about  it  I  do  not  object. 

260  The  Court  was  then  cleared  for  deliberation.     Upon  the  doors 
Ix-iug  reopened,  the  Judge- Advocate  announced  the  decision  of  the 

Court,  as  follows : 

The  .h  ix ;E- ADVOCATE.  The  Court  decides  that  the  witness  will  be  per- 
mitted to  explain  his  own  endorsement,  but  without  any  reference  to  the 
Secretary  of  War's  remarks  upon  it. 

By  Mr.  CALKINS  : 

Q.  You  may  now  state  whether  the  charge  contained  in  the  letter  of  Mr. 
Bateman,  according  to  your  understanding,  was  denied  fully  and  explicitly 
by  the  indorsement  which  you  made. — A.  In  this  indorsement  I  in- 
tended to  deny  absolutely  aud  unqualifiedly  every  question  of  fraud  or 
attempt  at  fraud  in  the  matter  of  the  note,  or  knowledge  or  connection 
with,  in  any  possible  manner,  the  question  of  these  pay-accounts.  I  thought 
the  most  positive  and  intelligent  denial  was  to  s/ate  the  facts  as  I  remem- 
bered them  of  these  two  transactions,  rather  than  to  content  myself  with 
a  general  statement  that  they  were  false.  I  intended,  and,  with  all  respect, 
I  think  to-day  that  my  indorsement  is  a  specific  denial. 

Q.  Did  you  have  a  conversation  with  Mr.  Bateman  after  the  publica- 
tion of  this  indorsement  of  yours  to  the  Secretary  of  War,  in  which  that 
became  a  subject  of  conversation  between  you  and  him? — A.  Yes;  we  had 
a  conversation. 

Q.  Where  was  that  ? — A.  That  was  in  the  same  place  that  this  agree- 
ment was  made,  at  Mr.  Parker's  office. 

Q.  What  was  stated  in  that  conversation?    Give  the  Court  tne  full  con- 

\ -i  r<ation,  as  you  recollect  it. — A.  My  recollection  is  that  the  first  thing 

that  was  said  was  that  Mr.  Bateman  stated,  "  This  has  got  to  be  all  gone 

over  again."     I  asked  him  why.     He  said,  "You  charge  that  my 

261  statements  are  false;  that  my  letter  was  false."     I  said,  "  Have  you 
not  done  the  same  thing  in  yoitr  letter  of  withdrawal?"     Then  he 

said,  "I  will  have  to  make  the  statement  to  the  newspapers  contradicting 
this."  I  -:ii<l,  "I  think  you  have  made  quite  enough  statements  to  the 
That  \va.s  the  substance  of  it. 
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Q.  Was  there  anything  said  in  that  conversation,  and,  if  so,  what,  re- 
specting any  particular  statement  that  you  had  made  in  this  endorsement? — 
A.  We  went  over  the  endorsement.  I  asked  him  what  particular  points  he 
referred  to,  and  we  read  it  over. 

Q.  Then  what  was  it  that  he  said  about  any  particular  part  of  it  ? — A. 
He  said  in  regard  to  the  note,  "  Why,  that  note  was  not  in  Bright  &  Hum- 
phrey's possession  at  the  time."  I  said,  "It  is  in  Bright  &  Humphrey's 
possession  yet,  legally;  deposited  here  for  a  certain  purpose.'-  I  do  not 
recollect  of  any  other  specific  intimation  that  my  statement  was  not  true. 

Q.  That  recalls  another  matter  which  I  desire  to  call  your  attention  to 
which  I  omitted,  and  I  will  refer  to  it  now.  What  was  said,  if  anything, 
in  the  conversation  when  these  arbitration  papers  were  signed  about  the 
surrender  of  that  note  to  Mr.  Bateman? — A.  It  was  not  to  be  surrendered 
to  Mr.  Bateman  at  all ;  there  was  no  such  thing  mentioned  ;  no  such  thing 
was  in  my  mind,  and  the  subject  was  not  mentioned. 

Q.  I  will  not  go  over  this  statement  sentence  by  sentence,  but  I  will  ask 
you  if  you  have  anything  further  to  state  about  this  matter,  or  whether 
you  have  said  all  that  you  desire  to  the  Court? — A.  If  I  can  refer  to  Mr. 
Bateman's  testimony  I  would  like  to  make  a  statement.  It  is  not  true 
that  he  told  me  that  that  statement  was  false. 

Mr.  CALKINS.  With  the  consent  of  the  Court  I  will  call  General 

262  Swaim's  attention  to  this  examination  of  Mr.  Bateman's  respecting 
this  indorsement  by  him  to  the  Secretary  of  War.     At  page  118  of 

the  record,  reading  the  first  sentence  of  the  agreement,  which  I  omit  here, 
the  witness  says,  or  he  is  asked : 

Was  there  anything  in  that  statement  that  was  unfair  ? — A.  I  think  there  are  three 
or  four  mistakes. 

Q.  State  what  they  are. — A.  First,  it  starts  off  with  an  implication  that  he  had  a 
balance  at  Bateman  &  Co.'s  when  that  was  deposited,  when  in  fact  he  was  over- 
drawn. 

I  think  that,  however,  needs  no  explanation,  because  it  is  a  mere  matter 
of  construction  of  language.     The  witness  also  says : 
And,  besides,  I  loaned  them  $5,000,  at  six  per  cent. ;  is  that  true  ? — A.  No,  sir. 

(To  the  witness.)  What  statement  have  you  to  make  in  regard  to  that 
examination  of  Mr.  Bateman's? — A.  That  it  is  true;  I  did  loan  $5,000 
and  took  a  note  for  it. 

Q.  He  says  that  you  left  off  the  most  important  part  of  the  note ;  left  off 
the  main  part  of  it  when  you  gave  a  copy  of  it  in  your  memorandum, 
namely,  the  ten  per  cent,  and  six  per  cent,  interest. — A.  Not  at  all.  I 
gave  the  form  of  the  note,  and  the  body  of  the  note. 

Q.  But  he  says  you  left  that  off. — A.  I  did. 

Q.  Why  ? — A.  As  not  a  part  of  the  note.  A  private  memorandum  is 
on  it  that  I  never  did  understand.  That  is  only  my  opinion  about  it. 

Q.  You  regarded  it  as  no  part  of  the  note  ? — A.  No,  sir ;  as  no  part  of 
the  note. 

Q.  In  answer  to  a  further  question  he  says  on  page  120  of  the  record : 

A.  General  Swaim  has  admitted  to  this  Court  that  it  was  not  transferred  in  the  due 
course  of  business,  or  you  have  for  him ;  that  it  was  determined  in  a  roundabout 

263  way  to  bring  suit  in  order  to  fix  the  difference. 

I  do  not  care  to  ask  any  question  on  that  because  it  is  a  question 
of  law. 
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To  the  statement : 

"  Batcmau  A  Co.  claimed  set-offs  to  the  note,  the  correctness  of  which  I  denied." 
Is  there  anything  wr«mn  in  that  ?— A.  Yr».  I  made  no  claim  to  the  set-off  of  the  note. 
jt  „»,,,„  iii-ral  Swnim. 

y.  •  I  ,-ii.lr..\<.ti'd  t...tV«-ct  a  s.  ith-uient,  I  think,  or  refer  the  matter  to  an  arbitra- 
tor, but  with. MM  ••tliM-t.'1— A.  That  is  wrong. 

Q.  (To  the  witness.)  You  may  state  whether  those  statements  which 
I  havr  just  read  to  you  are  correct  as  to  whether  Bateman  &  Co.  claimed 
•  •Us  to  the  note,  the  correctness  of  which  you  denied,  and  second, 
\\lirtln-r  v..ii  riulravori'd  to  effect  a  settlement  with  them  or  endeavored  to 
refer  tin- 'matter  to  an  arbitrator,  but  without  effect. — A.  I  did  attempt  to 
settle  with  thorn,  and  I  was  there  repeatedly  for  that  purpose,  and  to  try 
to  get  an  undnMamling  of  the  accounts.  The  note  was  a  debt.  What- 
ever I  would  owe  or  should  owe  them 

Q.  You  need  not  make  any  argument.  In  this  same  statement  it 
says, "  Bat  email  &  Co.  claimed  set-offs  to  the  note,  the  correctness  of  which 
I  denied."  What  do  you  say  about  that? 

Mr.  (  HANDLER.  He  has  already  answered  that. 

Mi.  (  'A i. KINS.  I  did  not  understand  you  to  answer  that. 

The  WITNESS.  Certainly  they  claimed  set-offs  against  the  note. 

Q.  Again  calling  your  attention  to  hb  language,  on  page  121,  in  an- 
swer to  my  question,  he  is  asked  this  question,  "The  note  (or  due-bill,  as 
it  is  incorrectly  termed)  is  now  in  the  possession  of  Bright  &  Humphrey, 
the  endorsees  thereon  ?" — A.  Yes,  sir;  that  due-bill  was  surrendered,  to 
the  best  of  my  knowledge  and  belief. 

By  the  PRESIDENT  : 

264  Q.  Do  you  know  it  ? — A.  I  have  General  Swaim's  own  word 

for  it. 

Q.  State  how  you  know  it. — A.  General  Swaim,  half  an  hour  before 
that  letter  was  referred  by  him  to  the  Secretary  of  War,  was  pleading  with 
me 

Mr.  CALKINS  (interposing).  I  object  to  the  word  "  pleading." 

A.  (Continuing.)  Was  insisting  to  me  that  he  had  withdrawn  the  suit, 
surrendered  the  due-bill,  and  carried  out  his  part  of  the  agreement 
squarely,  and  that  I  should  state  so  to  the  press — should  try  to  get  it  into 
the  Star  that  night — what  he  had  said  to  me.  I  said,  "  All  right ;  you 
said  to  me  that  this  suit  was  withdrawn  simply  because  you  brought  the 
suit  to  determine  the  difference  of  a  few  hundred  dollars  between  us  ;  is 
that  so?"  He  said  yes.  I  said,  "Now,  I  will  go  down  to  the  Star  and 
put  that  in,  with  the  distinct  understanding  that  you  have  made  no  other 
statements  to  the  press,  and  that  you  will  not  make  a  different  statement 
from  that  to  the  press."  I  went  from  there  down  to  the  Star  office — this 
was  before  three  o'clock  in  the  afternoon  of  the  date  that  that  letter  was 
referred  to  him — but  it  was  too  late  to  get  it  into  the  paper  that  day. 

The  PRESIDENT.  This  seems  to  be  all  irrelevant.  The  question  was, 
how  he  knew  it. 

I  find  also  on  page  122  this  quotation  : 

In  regard  to  the  fraudulent  pay- vouchers  the  facts  are  as  follows:  Lieut.  Col.  A. 
P.  Morrow,  at  the  time  a  member  of  General  Sherman's  staff,  a  comparative  stranger 
to  me  at  the  time,  came  to  my  office  in  company  with  another  officer,  and  requested 
me  to  advance  him  several  months'  pay  on  his  pay-accounts.  Do  yon  know  anything 
about  the  truth  or  falsity  of  that  statement  f— A.  I  have  no  doubt  that  Colonel 
Morrow  went  to  his  office,  but  I  do  not  know  it. 
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265  (To  the  witness).  You  may  state  the  fact,  or  I  believe  you  have 
stated  it  in  your  examination-in-chief.     This  is  only  a  repetition. 

The  last  statement  is  on  page  123,  reading  to  you : 

I  told  him  I  did  not  do  that  kind  of  business,  but  in  a  friendly  way  referred  him  to 
brokers  in  this  city  doing  such  business,  and  named  Bateman  &  Co.  with  others. 

Have  you  any  objection  to  that  part  of  it  ? — A.  I  have. 

Q.  What  is  the  statement  that  you  criticize  there  ? — A.  I  say  in  gen- 
eral that  his  statement  ig 

Q.  (Interposing.)  No,  no ;  that  particular  statement.  Is  there  any- 
thing against  that  particular  statement? — A.  That  he  did  not  loan  money?" 

Q.  "  I  told  him  that  I  did  not  do  that  kind  of  business,  but  in  a  friendly 
way  referred  him  to  brokers  in  the  city  doing  such  business,  and  named 
Bateman  &  Co.  with  others.  I  may  have  given  him  a  note  of  introduc- 
tion to  that  firm. — A.  I  say  that  his  statement  of  the  fact  that  he  loaned 
him  money  and  took  a  bill  of  sale  on  his  piano  proves  that  he  did  do  that 
kind  of  business." 

(To  the  witness).  You  may  state  what  the  fact  is  with  reference  to- 
having  told  Mr.  Bateman  that  you  took  a  bill  of  sale  of  his  piano. 

Mr.  CHANDLER.  That  has  already  been  testified  to  by  General  Swaim 
and  been  denied. 

Mr.  CALKINS.  I  was  reading  it  at  General  Swaim's  request. 

Mr.  CHANDLER.  What  is  the  use  of  going  over  it  again  ? 

Mr.  CALKINS.  I  think  there  is  no  use  myself.  I  did  it  simply  that 
General  Swaim  might  correct  any  statement  that  Mr.  Bateman  had  made. 
I  believe  that  closes  the  evidence  on  that  subject. 

Now  I  desire  to  make  one  statement  in  the  presence  of  the  Court.  I 
must  shorten  this  case  for  obvious  reasons  to  myself,  and  with  full 

266  consultation  with  my  associate,  Mr.  Johnston,  we  have  concluded 
not  to  open  up  several  other  matters  I  have  adverted  to  in  rny 

opening  statement,  because  we  think  we  have  shown  completely  and  fully 
our  claims  to  set-offs,  and  misunderstandings  of  this  account.  We  have 
opened  the  door  far  enough,  we  think,  for  the  Court  to  look  into  it,  and 
so  I  shall  omit  going  into  those  matters  I  intended  to  when  I  made  my 
opening  statement,  unless  the  Court  directs  that  I  go  on,  simply  for  the 
purpose  of  shortening  this  investigation.  I  make  this  statement  now 
so  that  if  the  Court  directs  that  I  go  on  I  may  do  it ;  otherwise,  I  will 
leave  it  just  as  they  have  placed  it.  If  at  any  time  the  Court  concludes 
that  I  shall  go  on  with  anything  that  I  have  omitted  in  my  statement,  I 
will  be  glad  to  do  it. 

The  PRESIDENT.  I  believe  it  is  well  understood  that  the  Court  claims 
its  right  at  any  time  to  recall  any  witness  and  re-examine  him. 

Mr.  CALKINS.  Yes ;  but  there  are  several  distinct  matters  upon  which 
there  is  a  dispute,  as  referred  to  in  my  opening  statement. 

The  PRESIDENT.  You  will  not  be  required  to  go  any  further. 

Mr.  CALKINS.  I  will  then  ask  one  question  I  omitted  in  my  examina- 
tion-in-chief, and  which  I  believe  closes  it.  (To  the  witness.)  I  under- 
stood Mr.  Baternan  to  say  that  he  went  to  you  during  the  settlement  of 
those  Morrow  accounts  between  the  banks,  at  the  Ebbitt  House,  one  morn- 
ing before  breakfast,  and  spoke  to  you  about  some  immaterial  matter  which 
he  forgot,  about  the  settlement  of  the  matter.  Have  you  any  recollection 
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of  *uch  meeting?  If  so,  state  it. — A.  I  have  none;  and  I  am  quite  pos- 
it ivr  that  he  never  spoke  to  me  in  regard  to  that  settlement.  My  recol- 
lection i-  that  I  kni-w  mi  thing  about  it  until  it  was  closed  up. 

Mr.  ( '.\ i. KIN-.   It    1   have  omitted  any  question,  I  ask  leave  to  put  it 
at  any  tiim-  \vlu-n  I  may  discover  that  such  is  the  case. 

267  I  turn  the  witness  over  now  for  cross-examination. 

Cross-examination  by  Mr.  Chandler  : 

Q.  Do  you  understand  ordinary  business  affairs  ? — A.  Some  of  them. 

Q.  Do  you  understand  stock  business,  buying  and  selling  stock  ? — A. 
No,  sir. 

Q.  Do  you  wish  the  Court  to  understand  that  you  do  not  understand 
th<  accounts  which  correctly  express  the  buying  and  selling  of  stocks  by 
brokers  ? — A.  No,  sir ;  I  do  not. 

Q.  Do  you  wish  the  Court  to  understand  that  if  the  accounts  are  kept 
correctly,  showing  the  purchase  and  sale  of  stocks,  that  you  do  under- 
stand them  ? — A.  I  do  not  understand  your  question  exactly. 

Q.  You  do  not  ?— A.  No. 

Q.  I  cannot  make  it  any  plainer.  I  would  like  to  have  the  question 
put  to  you  again. 

(The  question  was  read  to  the  witness.) 

A .  If  you  mean,  do  I  understand  the  intricacies  of  the  stock-broking 
business,  I  do  not. 

Q.  My  question  is,  if  the  accounts  of  the  purchase  and  the  sale  of 
stocks  by  brokers  are  faithfully  and  correctly  kept,  and  those  accounts 
are  submitted  to  you,  are  you  able  to  understand  them  ? — A.  I  think  so. 

Q.  What  account  has  been  submitted  to  you  by  Mr.  Bateman  that  you 
did  not  understand;  what  particular  account? — A.  I  think  there  is  no 

? articular  account  that  I  understood,  except  one  or  two  of  the  small  ones. 
can  understand  an  account  like  that  which  gives  the  purchase,  the  price, 
date,  and  everything  (referring  to  Appendix  H). 

268  Q.  Is  that  your  account  ? — A.  That  is  an  account  I  had  made 
out. 

Q.  Was  it  made  out  under  any  explanations  of  yours  ? — A.  No,  sir. 

Q,.  Did  you  understand  the  accounts  from  which  this  account  was  made 
up  ? — A.  It  was  made  up  from  no  accounts. 

Q.  Then  this  you  do  not  commend  to  the  Court  as  having  any  authen- 
ticity at  all. 

Mr.  CALKINS.  I  object  to  that.  The  witness  has  stated  it  was  made 
from  the  tickets,  and  that  is  not  a  fair  way  to  proceed.  The  statement  is 
that  it  was  made  from  the  tickets  and  not  from  accounts. 

Mr.  CHANDLER.  I  submit  that  the  gentleman  raises  no  legal  objection 
at  all,  but  simply  interposes  in  behalf  of  the  witness.  It  is  simply  a 
statement  that  he  does  not  like  to  have  that  kind  of  an  examination. 

Mr.  CALKINS.  In  the  presence  of  this  Court,  and  in  the  presence  of 
the  counsel,  I  repel  any  such  insinuation,  and  the  counsel  has  no  right  to 
make  any  imputation  of  that  kind,  and  I  cannot  allow  it  to  pass  without 
ju-t  rebuke.  The  witness  had  stated  clearly  to  the  Court  that  it  was  com- 
piled from  tickets  which  had  been  furnished  by  Bateman  &  Co.  I  am 
asserting  nothing  but  my  legal  right. 
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By  Mr.  CHANDLER  : 

Q.  Please  state  whether  you  did  not  hand  this  paper  to  the  Court  as 
•evidence  in  your  favor. — A.  I  did  not  hand  it  to  the  Court  at  all. 

Q.  Have  you  not  introduced  it  as  evidence  in  this  case  ? — A.  It  was  in- 
troduced by  ray  counsel. 

Q.  With  your  consent  and  knowledge  ? — A.  Certainly. 

269  Q.  Did  you  not  first  swear  to  it  before  it  was  introduced  ? — 
A.  I  think  not. 

Q.  You  did  not  swear  that  this  account  was  made  up  and  correctly  re- 
flected the  accounts  as  shown  on  some  other  papers  ? — A.  I  said  it  was 
made  up  from  the  tickets  furnished  me  and  those  tickets  which  I  have  that 
had  been  furnished  me  by  Bateman  &  Co. 

Q.  That  is,  you  mean  to  say  that  this  correctly  reflects  some  accounts 
that  were  given  to  you  by  Bateman  &  Co.  ? — A.  I  mean  to  say 

Q,.  Just  answer  my  question  yes  or  no.  Do  these  correctly  reflect  the 
papers  which  you  took  it  from  ? — A.  Certainly. 

Q.  Now,  did  you  tell  the  Court  that  this  tells  all  the  transactions  you 
had  with  Bateman  &  Co.  ? — A.  All  that  I  had  tickets  for. 

Q.  I  do  not  care  about  the  tickets.  Do  you  swear  that  this  shows  all 
the  transactions  you  had  with  Bateman  &  Co.  in  respect  to  stocks  ? — A. 
No,  sir. 

Q.  You  do  not  ?  Why  didn't  you  put  those  transactions  on,  if  there 
are  other  transactions  ? — A.  I  had  not  the  tickets  for  them. 

Q.  But  you  say  you  know  what  they  are.  You  say  it  does  not  contain 
them  all.  What  ones  does  it  not  contain  ? — A.  It  does  not  contain  the  Ivan- 
hoe  stock.  It  only  contains  those  transactions  in  New  York  stock,  for 
which  they  sent  me  papers  from  day  to  day  at  the  time  it  took  place. 

Q.  But  other  transactions  went  into  your  account,  and  it  does  not  mat- 
ter whether  it  was  New  York  stock  or  what  kind  of  stock  if  it  went  into 
your  account.  You  told  me  there  were  other  stock-accounts  between  you 
and  Bateman  &  Co.  which  you  did  not  put  on  to  this  paper,  and  I  want 
to  know  what  those  accounts  were. — A.  It  was  the  I  van  hoe  stock-account, 
and  perhaps  this  Columbia  stock-account. 

270  Q.  Was  there  a  Reading  stock-account ;  do  you  know  anything 
about  a  transaction  in  Reading  stock  ? — A.  I  think  there  is  Read- 
ing. 

Q.  That  is  not  on  this  paper  ? — A.  I  think  it  is. 

Q.  Did  you  intend  that  it  should  go  on  this  paper? — A.  I  intended  all 
to  go  on  to  that  paper  that  was  on  the  tickets. 

Q.  Did  you  intend  that  the  Reading  stock  should  go  on  to  this  paper  ? — 
A.  I  do  not  remember  the  individual  stocks. 

Q.  You  remember  there  was  a  transaction  in  Reading? — A.  I  do  not. 

Q.  Did  you  not  just  say  that  you  did  ? — A.  I  do  not  think  I  did.  I 
say  it  might  have  been  Reading.  I  do  not  remember  the  different  stocks. 

Q.  Do  you  now  say  that  you  do  not  recollect  anything  about  a  trans- 
action in  Reading  stock  ? — A.  I  do  not  remember  about  it  distinctly. 

Q.  Do  you  not  remember  that  you  went  to  Mr.  Brown  and  paid  up 
$1,000  for  some  Reading  stock  and  margins  on  it? — A.  No,  sir  ;  I  do  not 
recollect  it. 

Q.  Then,  if  such  an  account  is  on  your  books,  you  will  not  say  that  it  is 
16285 10 
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correct  or  incorrect ;  I  mean  on  the  books  as  kept  by  Bateman  &  Co.  ? — 
A.  I  do  not  know  anything  about  it. 

Q.  Then  you  are  not  j>n  pared  to  dispute  its  correctness  if  it  is  on  their 
books? — A.  If  I  nnderstand  it,  if  they  make  me  believe  or  show  me  it 
is  correct,  that  is  all  I  want  to  know. 

Q.  You  say  you  have  no  recollection  on  the  subject? — A.  Of  any  in- 
dividual one,  no,  sir. 

Q.  What  is  the  date  of  the  first  transaction  on  this  paper  ? — A.  It  seems 
to  me  to  be  Omaha  preferred. 

Q.  What  is  the  date?— A.  March  llth,  I  think. 

Q.  Now,  will  vousay  that  that  was  the  beginning  of  your  stock 

271  transactions   with  the  house  of  Bateman   &  Co.  ? — A.  I  do  not 
know. 

Q.  Then,  if  their  books  show  stock  and  stock  transactions  preceding 
this  one,  you  are  not  prepared  to  say  that  their  books  are  not  correct  in 
that  respect. 

Mr.  CALKINS.  The  witness  is  not  required  to  say  what  Bateman  & 
Co.'s  books  are.  He  has  no  concern  with  them ;  he  has  no  responsibility 
for  them.  I  object  to  the  question,  therefore. 

Mr.  CHANDLER.  This  witness's  statement  is  put  up  here  against  Mr. 
Bateman's  statement  and  Mr.  Bateman's  books.  Now,  if  he  is  not  able  to- 
deny  the  correctness  of  the  books,  or  deny  Mr.  Bateman's  statement  in  re- 
gard to  certain  specific  transactions,  then  under  all  the  rules  of  evidence  that 
transaction  stands  conceded.  Have  I  not  the  right  to  ask  him  if  he  recol- 
lects these  transactions?  Of  what  value  is  his  testimony  in  disputing  them 
if  he  does  not  know  anything  about  them  ? 

Mr.  CALKINS.  The  question  I  object  to  is,  as  to  what  Bateman  &  Co.'s. 
books  show. 

By  Mr.  CHANDLER  : 

Q.  To  refresh  your  recollection  I  will  ask  you  if  that  is  one  of  the  ac- 
counts produced  here  to  the  Court? — A.  Yes,  sir;  that  is  one  of  the  ac- 
counts. 

Q.  This  account  is  dated  March,  1882,  and  purports  to  have  been  ren- 
dered to  you  on  the  first  of  April  following.  I  will  get  you  to  state 
whether  you  have  had  that  account  in  your  possession  from  about  the  first 
day  of  April,  1882. — A.  This  is  the  first  account  that  I  received. 

Q.  Answer  my  question.  Have  you  had  that  paper  in  your  possession 
since  the  first  of  April,  1882? — A."  I  do  not  know;  I  had  it  for  a  long 
time. 

Q.  About  what  time  did  you  get  it? — A.  I  do  not  know ;  it  was  the 
first  I  had  received. 

272  Q.  Did  you  get  it  about  the  time  it  bears  date? — A.  I  presume 
I  did. 

Q.  It  speaks  of  two  hundred  shares  of  Reading.  Did  you  ever  go  to- 
Mr.  Bateman  and  object  about  that  Reading  stock? — A.  I  went  to  Mr. 
Bateman  and  asked  him  about  it. 

Q.  About  the  Reading? — A.  I  do  not  know  particularly  about  that;  I 
do  not  recollect  about  that. 

Q.  Will  you  say  that  you  did  not  have  this  transaction  about  the  Read- 
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ing  precisely  on  the  date  and  of  the  character  mentioned  in  this  paper? — 
A.  I  do  not  know.  They  bought  and  sold 

Q.  I  do  not  want  to  argue  it  with  you.  Answer  the  question.  Do  you 
say  that  you  did  not  have  the  transaction  as  here  recorded? — A.  I  do  not 
know  anything  about  it. 

Q.  You  will  not  say,  then,  that  you  did  not? — A.  Of  course  not. 

Q.  Now,  here,  in  the  same  month,  appears  100  Central  Pacific.  That 
is  left  off  of  this  statement  which  you  furnished  here  the  other  day.  Will 
you  tell  the  Court  that  that  is  not  a  cotrect  statement  of  the  transaction 
that  you  had  with  Bateman  &  Co.  concerning  the  Central  Pacific  at  the 
time? — A.  I  will  say  that  I  had  no  tickets  for  it,  or  it  would  have  been 
on  that. 

Q.  That  is  not  the  question.  Will  you  say  that  this  account  is  incor- 
rect in  that  respect? — A.  I  do  not  know  anything  about  what  that 

Q.  Answer  my  question;  do  you  say  it  is  incorrect? — A.  Why,  no.  I 
do  not  know  anything  about  their  accounts  other  than  I  am  informed  of 
them. 

Q.  I  do  not  care  about  your  information;  we  will  get  at  that.     Now, 

here  is  an  account  presented  to  you  the  first  day  of  April,  1882,  showing 

two  transactions,  which  you  have  left  off  of  the  statement  which  you 

273  produce  here  to  the  Court,  and  both  of  those  transactions  show 
losses  to  you. 

Mr.  CALKINS.  I  would  like  to  have  the  transactions  pointed  out 
plainly. 

Mr.  CHANDLER.  I  have  pointed  them  out.  One  is  Reading  and  the 
other  is  the  Central  Pacific.  (To  the  witness.)  Now,  is  there  any  more 
difficulty  in  making  up  your  accounts  where  there  are  losses  than  there  is 
in  making  them  up  where  there  is  a  profit  ? — A.  I  should  not  think  so. 
I  am  not  an  expert. 

Q.  So  that  if  you  understood  an  account  which  showed  a  profit,  and 
there  was  right  opposite  to  it  an  account  in  almost  precisely  similar  terms 
which  showed  a  loss,  you  would  not  say  there  was  any  more  difficulty  in 
understanding  the  loss  than  the  profit  ? — A.  I  should  think  not. 

Q.  You  have  not  left  off  of  this  account  a  single  transaction  which  you  had 
in  stock  where  there  was  a  profit,  have  you  ? — A.  I  do  not  know  anything 
about  that.  They  had  transactions  there  that  I  knew  nothing  about  which 
were  charged  on  my  account,  and  which  I  never  ordered. 

Q.  Those  which  you  claim  to  know  nothing  about  were  those  where 
you  claim  there  were  losses,  were  they  not  ? — A.  I  do  not  know  anything 
about  that. 

Q.  Now,  is  it  not  a  fact  that  the  only  Dispute  which  you  now  make  to 
the  accounts  which  Bateman  &  Co.  have  rendered  you,  and  the  accounts 
which  you  have  presented  them  and  the  Court,  is  that  there  are  four  trans- 
actions, to  all  of  which  I  have  called  your  attention,  on  Bateman  &  Co.'s 
accounts,  rendered  to  you  at  the  time  the  accounts  were  made  and  omitted 
from  your  account;  is  not  that  the  only  difference  in  those  four  accounts? — 
A.  I  do  not  know ;  I  never  have  seen  their  accounts. 

Q,.  You  have  seen  this  one,  and  had  it  nearly  two  years,  and  that  shows 
two  of  them. — A.  I  have  not  gone  over  the  accounts. 

274  Q.  You  know  that  those  tickets  are  simply  sent  as  daily  reports 
of  the  transactions,  are  they  not  ? — A.  Yes,  sir. 


148 

Q.  And  thru  tln-«-  ao-mint.-  an-  more  ddil>erately  made-up  accounts  at 
the  end  of  each  month,  an-  they  not? — A.  I  do  not  know.  I  would  con- 
-id.-r  that  (indicating  the  bundle  of  "tickets")  as  the  book  of  original  en- 
tries ;  this  is  done  at  the  time. 

Q.  But  this  would  convey  the  same  knowledge  that  that  would  ? — A. 
Yes,  sir ;  for  that  credit. 

Q.  If  this  shows  transactions  that  that  does  not  show,  you  still  have  no- 
tice of  thase  transactions  in  these  accounts,  do  you  not  ? — A.  I  could  not 
understand  it  from  these  accounts^ 

Q.  Now,  let  me  call  your  attention  to  this  Reading  stock.  Please  tell 
the  Court  what  there  is  in  that  account  that  you  do  not  understand. — A. 
Where  did  that  come  from  ? 

Q.  Tell  me  what  there  is  on  that  paper? — A.  I  do  not  know  where  it 
comes  from. 

Q.  You  say  this  paper  you  have  had  in  your  hands  two  years.  What 
is  there  in  that  Reading  transaction  that  you  do  not  understand  ? — A.  I 
do  not  know  where  the  Reading  comes  from. 

Q.  Did  you  know  where  these  others  came  from  of  which  you  made  ac- 
counts?— A.  Here  is  200  Reading,  "long."  When  was  this  bought,  and 
when  was  it  sold  or  paid  for? 

Q.  Do  you  understand  what  "  200  Reading "  means  ? — A.  Yes  ;  it 
means  "  200  Reading,"  I  presume. 

Q.  Shares  of  stock  ? — A.  I  presume  so. 

Q.  That  is  your  idea,  that  it  means  200  shares  of  Reading  stock  ? — A. 
Yes,  sir. 

Q.  What  does  "long"  mean? — A.  I  do  not  know. 

Q.  You  have  not  the  slightest  idea?     Suppose  it  was  "  short,"  would 
you  understand   it? — A.    I  do  know  generally  that  "long"  and 
275       "  short  "  applies  to  buying  and  selling  stocks. 

Q.  You  have  no  other  idea  of  the  word  "long"  than  that? — 
A.  O,  yes. 

Q.  I  mean  as  connected  with  those  accounts  ? — A.  Yes ;  I  know  they 
have  been  a  long  time  in  existence. 

Q.  And  you  have  been  a  long  time  in  finding  out  what  they  mean? — 
A.  Yes,  sir. 

Q.  But  you  are  not  able  to  tell  this  Court  what  the  brokers'  meaning  of 
the  word  "long"  is  after  two  or  three  or  four  years  of  speculation  in 
stocks  ? — A.  I  understand  that  "  long  "  means  a  purchase  of  stock. 

Q.  Simply  a  purchase ;  nothing  more  ? — A.  That  is  all  I  know  about  it. 

Q.  Then  you  understood  that  they  purchased  200  shares  of  Reading  on 
your  account  ? — A.  That  is  what  I  understood  from  that  account,  but  not 
from  the  tickets. 

Q.  And  you  understood  the  price  they  paid  for  it  from  this  paper  ? — 
A.  No,  I  did  not.  There  is  no  price  on  that  paper,  and  that  is  what  I 
am  saying. 

Q.  Did  you  have  any  paper  that  did  have  the  price  on  ? — A.  No,  sir  ; 
not  to  my  knowledge.  Those  are  the  papers  I  have  been  inquiring  for  so 
long. 

Q.  This  other  account  which  was  presented  to  you,  did  you  understand 
that  ? — A.  It  was  the  account  that  was  brought  out  by  the  gentleman  I 
sent  to  the  office  to  look  over  the  accounts.  (Referring  to  paper  marked  D.) 
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Q,.  I  ask  you  if  you  understand  it. — A.  I  never  examined  it. 
Q.  Do  you  understand  it  now  ? — A.  No,  sir  ;  I  do  not. 
Q.  Do  you  understand  this  consolidated  account  ? — A.  No,  sir ;  I  do 
not. 

276  Q.  What  is  there  in  it  that  you  do  not  understand  ? — A.  There 
is  nothing  in  it  hardly  that  I  do  understand,  except  the  words  and 

figures ;  but  I  do  not  understand  their  relation  to  each  other. 

Q.  So  that  when  you  come  to  make  up  the  account  you  offered  here, 
you  made  that  up  simply  from  those  tickets? — A.  Yes,  sir. 

Q.  And  those  tickets  express  "Bought  for  your  account  and  risk  100 
Omaha  preferred,"  for  instance,  "at  101  £."  You  understand  what  that 
transaction  means  ? — A.  Yes,  sir. 

Q.  What  does  it  mean  ? — A.  It  means  that  he  bought  100  shares  of 
Omaha  preferred  at  the  price  stated  and  the  date  stated. 

Q.  Now,  being  unable  to  understand  those  accounts,  you  cannot  tell  the 
Court  to-day  that  Mr.  Bateman  owes  you  a  cent,  can  you  ? — A.  Only  by 
what  he  says. 

Q.  So  that  when  you  transferred  this  due-bill  you  were  unable  then  to 
say  that  Mr.  Bateman  owed  you  a  dollar? — A.  In  my  judgment  he  owed 

Q.  I  am  not  asking  what  your  judgment  is,  but  I  am  asking  you  to 
state  the  fact. — A.  That  is  a  fact  that  requires  judicial  determination.  My 
opinion  is  one  way  and  his  another. 

Q.  Are  you  able  to  state  to  this  Court  to-day  that  Mr.  Bateman  owed 
you  a  dollar  when  you  transferred  that  due-bill  ?  If  so,  on  what  account 
did  he  owe  it  ? — A.  On  account  of  moneys  that  I  had  placed  in  the  bank. 

Q.  When  ? — A.  At  different  times. 

Q.  Did  you  not  check  against  those  moneys? — A.  Yes,  sir. 

Q.  Did  you  not  have  transactions  in  stocks  ? — A.  Yes,  sir. 

Q.  If  your  transactions  consumed  those  moneys,  then  they  were  con- 
sumed, were  they  not  ? — A.  I  presume  so. 

Q.  If  you  did  not  understand  whether  they  were  consumed  or  not 

277  you  could  not  say  then  whether  they  were  there,  could  you? — A. 
Repeat  that,  please. 

Q.  If  you  do  not  understand  these  accounts  to  the  extent  of  knowing 
whether  your  money  had  been  consumed  by  your  transactions,  then  you 
cannot  say  that  there  was  any  money  there  after  those  transactions  ceased, 
can  you  ? — A.  Of  course  it  would  depend  on  the  adjustment  of  this  ac- 
count whether  there  was  any  money  there  or  not. 

Q.  You  put  money  in  there  and  checked  it  out  in  these  transactions  ? — 
A.  No  ;  I  did  not  check  it  out  in  those  transactions. 

Q.  You  did  not  ? — A.  No,  sir. 

Q.  Did  you  have  any  understanding  that  you  were  to  put  up  margins? — 
A.  I  do  not  remember  ever  to  have  been  asked  for  a  margin  by  that 
house. 

Q.  My  question  is,  did  you  understand  that  you  had  money  there  sub- 
ject to  margins  to  be  appropriated  to  losses  ?— A.  Yes,  sir. 

Q.  So  that  you  understood  that  your  bank-account  was  to  be  diminished 
in  proportion  as  you  sustained  losses,  if  you  did  sustain  losses,  and  it  was 
to  be  increased  by  your  gains,  if  you  had  gains?  Very  well.  Now,  are 
you  able  to  tell  the  Conrt  to-day  how  many  losses  you  had  in  stock  trans- 
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actions  ? — A.  I  am  not.  That  is  exactly  what  I  have  been  trying  to  find 
out  for  a  year. 

Q.  Are  you  able  to  tell  whether  you  had  gains  or  not  ? — A.  O,  I  had 
some  rains  and  some  losses. 

Q.  But  you  have  made  up  an  account  here  which  you  want  us  to  re- 
ceive as  correct,  which  shows  losses,  so  that  you  found  out  those  losses,  did 
you? 

Mr.  CALKIXS.  I  object  to  the  form  of  the  question. 

By  Mr.  CHANDLER  : 

Q.  Now,  here  is  a  New  York  Central  transaction  in  this  paper  which 
you  say  you    received.      Do  you  understand    that  transaction; 

278  what  it  means  ? — A.  I  suppose  that  means  a  sale  of  New  York 
Central. 

Q.  On  your  account? — A.  I  presume  so;  I  do  not  know. 

Q.  That  is  your  belief  of  what  it  means  ? — A.  That,  no  doubt,  is  what 
it  was  intended  to  represent  there. 

Q.  When  was  this  paper  furnished  to  you  (showing  D  [Exhibit  J]  to 
witness)? — A.  The  gentleman  whom  I  sent  to  look  over  this  account,  I 
think,  brought  that  up  as  a  duplicate.  I  never  appear  to  have  seen  the 
original. 

Q.  When  did  you  get  this  ?— A.  I  think  in  the  spring  of  1883. 

Q.  Do  you  tell  the  Court  that  you  do  or  do  not  understand  this  paper? — 
A.  I  do  not  understand  it  any  more  than  I  understand  the  rest. 

Q.  Do  you  understand  what  balance  there  is  there  in  your  account  ? — 
A.  I  see  it  is  $307.43  there. 

Q.  Did  you  understand  it  when  you  got  it  ? — A.  I  think  not. 

Q,.  Do  you  want  the  Court  now  to  understand  that  you  cannot  tell  from 
this  paper  at  this  hour  what  that  balance  is  as  it  appears  on  the  paper  ? — 
A.  Why,  certainly  I  understand  what  it  is. 

Q.  Well,  what  is  it  ? — A.  It  seems  to  be  three  hundred  and  some  odd 
dollars. 

Q.  In  your  favor  or  against  you? — A.  Against  me.  It  is  on  the  debit 
side. 

Q.  When  you  got  the  paper  you  so  understood  it,  did  you  not  ? — A.  I 
suppose  so. 

Q.  Don't  say  you  suppose  so;  if  you  did,  say  so. — A.  I  do  not  recollect 
noticing  it  when  I  got  the  paper. 

Q.  But  when  you  sent  and  got  the  duplicate  ? — A.  I  did  not  send  and 
get  the  duplicate.    The  duplicate  came  back  with  the  gentleman  who 

279  nad  gone  down  to  compare  accounts  that  he  had  made  out  from 
these  tickets  with  Mr.  Bateman's  books;   he  brought  that  back. 

Q.  And  when  he  did  take  it  back  to  you,  and  you  first  saw  it, 
you  then  understood  it? — A.  I  do  not  know  that  I  had  my  attention 
called  to  it,  because  it  was  so  long  after  the  transaction. 

Q.  But  you  saw  it  when  he  brought  it  to  you? — A.  I  do  not  recollect 
whether  I  did  or  not. 

Q.  Have  you  not  stated  a  "moment  ago  that  you  did  see  it  ? — A.  I  do 
not  remember. 

Q.  Did  you  not  state  a  moment  ago  that  you  understood  it  when  he 
brought  it  to  you,  and  that  you  understand  it  precisely  now  as  then  ;  have 
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you  not  stated  that  since  I  began  to  cross-examine  you  ? — A.  I  do  not  re- 
member whether  I  stated  it  or  not.  I  say  if  I  saw  it  when  he  brought  it 
back  I  would  understand  it ;  that  is,  as  I  understand  it  now. 

Q.  Did  I  not  then  ask  you  if  you  did  see  it  when  he  brought  it  to  you, 
you  told  me  that  you  sent  a  man  for  it,  and  he  brought  it  back  and 
gave  it  to  you  ?  Now  let  me  ask  you,  so  that  we  will  not  misunderstand 
each  other,  When  did  you  first  see  that  balance  of  $307  standing  against 
you  on  this  account? — A.  I  do  not  remember  distinctly  to  have  seen  it,  or 
noticed  it  as  such. 

Q.  When  did  this  paper  first  come  into  your  possession  ? — A.  To  the 
best  of  my  recollection  it  was  brought  back  by  Mr.  Terry  when  he  was 
down  comparing  a  statement  which  he  had  made  out,  or  tried  to,  with  the 
books  and  accounts  of  Bateman  &  Co.  That  was  in  the  spring  of  1883. 

Q.  Then  in  the  spring  of  1883  this  identical  paper  was  brought  to  you 

and  left  with  you  as  a  statement  of  Mr.  Bateman's  account? — A.  Yes,  sir. 

Q,.  Now,  when  you  transferred  this  due-bill,  you  did  not  tell 

280  Mr.  Humphrey  how  much  was  due  on  it  ? — A.  I  did  not  know. 

Q.  You  do  not  know  now  ? — A.  I  do  not  know  now. 
Q.  You  do  not  know  that  anything  was  due  on  it? — A.  Well,  I  know 
there  must  be  something  due  on  it. 

Q.  Did  you  make  this  answer  yesterday  to  this  question : 

Q.  Have  you  been  able  up  to  this  time,  from  the  efforts  you  made  to  follow  the 
transactions  there,  one  by  one,  to  tell  how  the  accounts  stood  ? — A.  No,  sir. 

A.  Certainly. 

Q.  So  that  up  to  this  very  instant,  on  this  stand,  you  are  unable  to 
tell  that  Mr.  Bateman  owes  you  anything? — A.  On  a  final  adjustment  of 
accounts 

Q.  Answer  my  question.  Are  you  able  at  this  instant  to  tell  this  Court 
that  Mr.  Bateman  owes  you  anything  ?  Answer  yes  or  no.  I  have  a 
right  to  have  a  direct  answer. — A.  No,  sir. 

Q.  Now,  when  Mr.  Humphrey  took  this  paper  you  were  to  stand  all 
the  costs  of  the  suit,  were  you? — A.  If  there  were  any  costs. 

Q.  You  understood  when  the  suit  began  there  were  to  be  costs  ? — A. 
He  was  only  to  give  me  credit  for  what  he  received. 

Q.  The  question  is,  when  you  gave  it  to  Mr.  Humphrey  it  was  under- 
stood that  you  were  to  stand  the  costs  of  the  suit? — A.  Yes,  sir. 

Q.  Mr.  Humphrey  never  has  had  a  cent's  interest  in  this  unless  he 
could  collect  something  out  of  it,  has  he  ? — A.  Of  course  not,  if  there  is 
nothing  due  on  it. 

Q.  You  were  to  stand  all  the  expense,  to  be  determined  whether  there 
was  anything  due  or  not  ? — A.  Yes,  if  there  was  a  suit. 

Q.  If  you  transferred  this  due-bill  to  Mr.  Humphrey,  and  were  to  liti- 
gate it  at  your  own  cost,  and  did  not  know  that  there  was  anything  due 
•on  it,  why  did  you  transfer  it? — A.  I  believed  there  was  something  due 
on  it. 

281  Q.  We  have  passed  that  point  in  the  case.    I  want  to  know  why 
you  transferred  it? — A.  I  transferred  it  to  get  a  settlement  of  this 

account. 

Q.  But  you  stated  not  a  moment  ago  that  you  cannot  at  this  time  tell 
whether  there  is  a  dollar  due  to  you  from  Mr.  Bateman  or  not? — A.  That 
is  what  I  have  been  trying  for  a  year  to  find  out. 
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Q.  After  having  transferred  that  due-hill,  why  did  you  write  to  the 
Secretary  of  W:u-  that  it  was  negotiable?  —  A.  Because  it  is. 

Q.  Wore  you  in  Court  the  other  day  when  your  counsel  asked  me  to 
a.lmit  in  your  behalf  that  it  was  not  negotiable? 

Mr.  CALKIXH.  That  is  the  point  between  us.  I  say  it  is  negotiable,  and 
Mr.  Chandler  disputes  it. 

Mr.  CHANDLER.  I  got  up  here  and  gave  an  opinion  in  the  exuber- 

ance of  my  candor  that  it  was  not  negotiable,  liecause  I  was  requested 

t..  «lo  so  by  my  friend  Mr.  Calkins  to  save  him  bringing  up  Judge  Shell- 

abarger  and  Judge  Wilson,  eminent  lawyers,  to  prove  that  it  was  not  ne- 

:ible.     After  1  admitted  that  fact  he  now  says  he  always  claimed  it 


Mr.  CALKINS.  We  will  not  misunderstand  each  other  when  we  get  to 
th»  point.  The  exact  point  of  difference  between  Mr.  Chandler  and  my- 
self is,  that  he  does  not  admit  it  is  negotiable  under  the  law  merchant,  as 
I  understand  it. 

Mr.  CHANDLER.  Did  you  not  ask  me  in  the  presence  of  this  Court  to 
assume  as  a  fact  that  it  was  not  negotiable  ? 

Mr.  CALKINS.  The  only  point  that  I  desired  the  admission  upon,  and 
the  only  point  I  cared  for  was  to  save  my  bringing  lawyers  here  to 
show  that  in  the  hands  of  a  third  party  Bateman  &  Co.  would  not  have 
the  right  of  their  defense.  That  was  the  only  point  I  asked  to 
282  have  admitted,  and  Mr.  Chandler  candidly  said,  of  course,  they 
would  have  their  defenses.  Then  he  supplemented  it  by  a  state- 
ment that  he  did  not  consider  the  note  negotiable.  The  point  I  was  ask- 
ing the  admission  on,  and  I  thought,  the  gentleman  understood  me  ex- 
actly, was,  that  in  the  hands  of  Bright,  Humphrey  &  Co.,  Mr.  Bateman  was 
not  deprived  of  his  defense  against  this  note  if  he  had  any,  and  I  under- 
stood it  was  given  as  frankly  as  I  asked  it. 

Mr.  CHANDLER.  Do  you  now  claim  that  it  is  a  negotiable  instrument  ? 

Mr.  CALKINS.  Yes,  I  do;  but  I  do  not  claim  that  it  is  negotiable  under 
the  law  merchant,  so  as  to  cut  off  defenses. 

Mr.  CHANDLER.  That  is  a  mere  play  of  words.  If  it  is  negotiable  it 
does  cut  off  defenses. 

Mr.  CALKINS.  Let  me  make  one  further  statement  in  justice  to  myself, 
so  that  there  may  be  no  misunderstanding.  In  our  practice  in  my  State 
we  have  two  kinds  of  negotiable  instruments;  so  in  New  York,  and  so  in 
all  the  States  where  they  have  a  code.  One  is  where  it  is  negotiable 
under  the  law  merchant,  which  cuts  off  all  defenses  when  negotiated  be- 
fore it  is  due.  The  other  instrument  is  assignable,  and  lets  in  all  defenses 
that  may  have  been  had  by  the  original  makers  of  the  paper.  The  counsel 
is  technically  right  and  technically  wrong  in  his  statement.  That  is  the 
only  difference  between  us.  I  claim  that  this  is  negotiable  so  far  as  to  be 
an  instrument  that  will  pass,  by  indorsement,  the  property  in  the  note  to 
third  parties.  That  is  the  dispute  between  us. 

Without  concluding  the  cross-examination  of  the  witness,  the  Court 
then,  at  3  o'clock  p.  m.,  adjourned  to  meet  again  to-morrow,  Wednesday, 
May  14,  1884,  at  10.30  a.  m. 

ROBERT  X.  SCOTT, 
Maj.,  Third  U.  8.  ArCy,  Judge-Adoocate  and  Recorder* 
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283  NINTH  DAY. 

ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 
Washington,  D.  C.,  Wednesday,  May  14, 1884 — 10.30  a.  m. 

The  Court  met  pursuant  to  adjournment. 

Present:  Maj.  Gen.  John  Pope,  U.  S.  Army;  Brig.  Gen.  Christopher 
C.  Augur,  U.  S.  Army ;  Brig.  Gen.  Delos  B.  Sacket,  Inspector-General 
U.  S.  Army ;  Maj.  Robert  N.  Scott,  Third  Artillery,  Judge- Advocate  and 
Recorder  of  the  Court. 

Brig.  Gen.  David  G.  Swaim,  Judge- Advocate-General  U.  S.  Army,  with 
his  counsel,  Messrs.  Calkins  and  Johnston,  and  Mr.  A.  E.  Bateman,  the 
accuser,  with  his  counsel,  Mr.  Chandler,  were  also  present. 

The  proceedings  of  the  last  session  were  read  and  approved. 

The  Judge- Advocate  stated  that  Maj.  David  B.  McKibbin  had  not 
been  present  in  court  at  the  time  his  testimony  was  read  over,  but  was 
now  present  and  would  like  to  make  a  correction,  he  having  in  the  mean- 
time read  over  his  testimony  in  the  record. 

Maj.  DAVID  B.  McKiBBiN  then  resumed  the  witness  stand  and  .said: 

I  wish  to  correct  my  testimony  at  page  216,  sixth  line  from  the  bottom, 
so  as  to  read,  "  I  believed,"  instead  of  "  I  believe." 

The  PRESIDENT.  Mr.  Chandler,  we  are  ready  for  you  to  proceed. 

Mr.  CALKINS.  General  Swaim  desires  to  make  one  or  two  corrections 
in  the  record  of  his  testimony  given  yesterday. 

The  PRESIDENT.  Before  proceeding  I  desire  to  ask  counsel  whether  they 
need  the  attendance  of  Major  Morrow,  any  further.  It  is  quite  necessary 
that  he  should  return  to  his  station. 

284  Mr.  CALKINS.  On  our  side,  we  do  not  think  of  anything  else  for 
which  we  desire  the  attendance  of  Major  Morrow. 

The  Judge-Advocate  then  announced  that  Major  A.  P.  Morrow  was 
discharged  from  further  attendance  before  the  Court  as  a  witness. 

Brig.  Gen.  DAVID  G.  SWAIM  then  resumed  the  stand. 

The  WITNESS.  On  page  270,  tenth  line  from  the  bottom,  it  should  read, 
"  I  do  not  know  anything  about  their  books,"  instead  of  "  I  do  not  know 
anything  about  it." 

In  the  last  line,  on  page  273,  it  should  read,  "their  accounts,"  instead  of 
"  the  accounts." 

General  Swaim's  cross-examination  was  then  resumed  as  follows : 
By  Mr.  CHANDLER  : 

Q.   You  are  a  lawyer,  are  you  not? — A.  Yes,  sir. 

Q.  You  understand  the  use  of  legal  language? — A.  Ordinarily,  I  be- 
lieve so ;  yes. 

Q.  In  your  endorsement  to  the  Secretary  of  War  you  used  this  lan- 
guage, speaking,  as  I  suppose,  of  the  paper  here  in  evidence :  "This  is  a 
negotiable  promissory  note,  according  to  all  the  authorities."  What  do 
you  mean  by  the  word  "  negotiable  ?  " — A.  Transferable  by  endorsement. 

Q.  What  is  the  legal  quality  of  a  negotiable  instrument  with  reference 
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to  its  effect  upon  the  instrument  in  the  hands  of  a  third  person?     Does  he 


used  it  in  that  letter? — A.  I  presume  so 

< ,».  When  you  say  you  presume  so,  do  you  mean  that  you  did  ? — 

285  A.  <  Vrtaiuly".    I  intended  to  transfer  the  rights  and  interests  that  I 

I.M.I. 

Q.  I  am  not  asking  what  you  intended;  I  am  asking  what  mean- 
ing you  gave  to  it  when  you  used  it.  You  say  it  "was  trans- 
ferred " — speaking  of  this  note — "  in  due  course  of  business."  Do  you 
know  the  legal  import  of  that  language  ? — A.  The  import  with  which  I 
u-cd  it.  yei. 

Q.  Do  you  know  the  legal  import  of  it? — A.  In  the  conduct  of  ordi- 
nary business  transactions. 

Q.  Do  you  say  that  you  know  the  legal  import? — A.  I  know  that  im- 
port that  was  my  understanding. 

Q.  If  you  do  not  know  it,  say  so,  general,  and  if  you  do,  say  so,  and 
let  us  get  through  with  it.  Do  you  know  the  legal  import  of  that  lan- 
guage?— A.  I  think  so.  I  think  I  used  it  in  that  sense.  By  "due 
course  of  business  "  I  mean  the  ordinary  and  usual  transfers  of  business 
men  in  connection  with  business  transactions. 

Q.  For  instance,  if  you  say  that  you  transfer  a  piece  of  negotiable 
paper  in  due  course  of  business,  you  mean  that  you  transfer  it  before  it  is 
due,  for  a  valuable  consideration,  to  a  person  who  takes  it  for  a  specific 
amount,  do  you  not? — A.  It  may  be  that. 

Q.  Is  not  that  the  legal  import  of  that  language  in  regard  to  the  trans- 
fer of  paper  in  due  course  of  business? 

Mr.  CALKINS.  If  the  Court  please,  I  shall  have  to  interpose  an  objec- 
tion here,  for  this  reason  :  I  allowed  this  to  go  before  without  any  ob- 
jection because  I  was  perfectly  willing  that  General  Swaim  and  counsel 
should  have  the  full  benefit  of  what  was  intended.  But  with  respect  to 
the  examination  of  the  witness,  I  take  it  that  it  is  hardly  competent, 
where  there  are  several  different  meanings  to  a  technical  term,  to  under- 
take to  confine  the  witness  to  any  one  meaning ;  therefore  I  make 

286  the  objection,  and  say  that  it  is  unfair  to  the  witness  to  ask  him  if 
he  means  the  same  as  the  technical  definition  made  by  the  law  re- 
lating to  one  transaction,  when  the  same  term  may  be  used  just  as  well 
relating  to  an  entirely  different  transaction.     I  am  not  going  to  under- 
take this  morning  to  measure  arms  with  my  brother  Chandler  on  legal 
•definitions,  but  I  want  to  state  to  the  Court  that  "  due  course  of  business" 
means  one  thing  between  bankers  and  merchants,  and  "  due  course  of 
business  "  means  an  entirely  different  thing  with  reference  to  the  transfer 
of  notes  between  farmers,  mechanics,  and  the  like.     Although  in  some 
States  where  the  common  law  is  adhered  to  probably  the  transfer  of  in- 
struments may  be  merged  under  the  general  head  of  "  due  course  of  busi- 
ness ;"  yet  in  looking  through  the  authorities,  the  courts  of  many  of  the 
States,  especially  wherever  they  have  codes,  have  separated  those  instru- 
ments, and  the  technical  definitions  applied  to  them  have  been  very  largely 
broadened  and  widened  by  different  constructions.     So  that  I  say  that  it 
is  unfair  to  the  witness  to  ask  him,  "  Did  you  intend  when  you  used  the 
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phrase  '  in  due  course  of  business,'  to  mean  that  it  was  transferred  for 
value,  that  the  equities  between  you  and  the  transferee  were  cut  off,  and 
the  party  taking  it,  took  it  for  a  specified  value?"  He  asks  a  legal 
definition,  not  what  he  meant  as  a  fact — did  he  so  intend  in  using  a  legal 
term.  I  say  that  that  is  a  course  of  examination — which  I  think  my 
brother  Chandler  will  admit — that  would  not  stand  a  moment  in  court, 
and  the  only  reason  why  I  allowed  it  before  without  objection  was,  in  the 
first  instance,  that  the  motive  of  the  witness  might  be  probed.  But  now 
he  is  not  probing  a  motive ;  he  is  testing  the  witness's  legal  learning,  I 
submit. 

Mr.  CHANDLER.   I  do  not  want  to  make  an  argument,  and  if  the 
gentleman   had  not  questioned  my  good  faith  I  would  say  noth- 

287  ing.     He  says  I  will  not  claim  what  I  have  claimed  before  this 
Court.     I  certainly  do.     Here  is  language  used  by  a  lawyer,  a  man 

standing  at  the  head  of  the  legal  branch  of  the  Army,  who  says  he  is 
familiar  with  legal  terms.  I  asked  him  if  he  used  those  terms  with  the 
ordinary  legal  import  belonging  to  them.  He  says  he  did. 

The  WITNESS.  Ordinary  business  import,  I  think  I  said. 

Mr.  CHANDLER.  I  will  take  your  answer  as  it  stands  recorded.  It 
certainly  cannot  be  held  wrong  in  me  to  ask  the  witness  what  his  mean- 
ing is,  and  that  is  all  I  ask. 

Q.  Now,  at  the  time  that  this  indorsement  was  made  to  the  Secretary 
of  War,  you  stated  that  this  "  note  (or  due-bill,  as  it  is  incorrectly  termed) 
is  now  in  the  possession  of  Bright  &  Humphrey."  That  was  the  fact  at 
the  time  that  you  wrote  this  letter, .was  it? — A.  Yes,  sir. 

Q.  Do  you  say  that  Bright  &  Humphrey  had  this  note  in  their  hands 
at  the  time  you  wrote  this  indorsement  to  the  Secretary  of  War  ? — A.  It 
was  in  their  possession  and  custody. 

Q.  Will  you  answer  the  question.  Do  you  tell  this  Court  that  Bright 
<fe  Humphrey  had  this  note  in  their  hands  at  the  time  you  wrote  this  in- 
dorsement ? — A.  I  do  not  remember  exactly  at  what  time  I  did  write 
that,  but  it  was  written  during  the  day  that  the  note  passed  from  Mr. 
Humphrey  to  Mr.  Parker,  simply  for  a  certain  purpose,  Mr.  Humphrey 
stating  at  the  time,  "  This  is  mine,  but  if  you  wish  me  to  do  so  I  will 
turn  it  over  to  Major  Parker  for  that  purpose." 

Q.  Let  us  get  at  one  thing  at  a  time.     Will  you  say  that  this  due-bill 
was  in  the  hands  of  Bright  &  Humphrey,  or  in  the  hands  of  Mr.  Parker — 
I  do  not  care  for  what  purpose — when  you  wrote  this  indorsement? — A.  I 
do  not  know. 

288  Q,.  Did  you  not  say  yesterday,  in  answer  to. a  question  by  your 
own  counsel,  that  it  was  in  the  hands  of  Mr.  Parker  at  the  time 

you  wrote  this  indorsement  ? — A.  I  do  not  recollect  particularly  about 
that;  I  considered  it  an  immaterial  thing. 

Q.  That  is  not  what  I  am  asking  you.  Did  you  not  say  yesterday 
that  when  you  wrote  this  indorsement  that  piece  of  paper  was  in  the  hands 
of  Mr.  Parker  ? — A.  I  do  not  remember  to  have  said  so. 

Q.  Will  you  say  now  whether  it  was  or  not  ? — A.  I  have  told  you  all 
I  have  to  say  on  that  point. 

Q.  You  have  not  answered  me.  Was  it,  or  was  it  not,  in  the  actual 
custody  of  Mr.  Parker  ?  I  do  not  care  what  claims  were  made  against 
it. — A.  I  say  I  do  not  know  whether  it  was  or  not. 
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Q.  When  Mr.  Bateman  was  being  cross-examined,  do  you  recollect 
that  Mr.  Calkins,  your  counsel,  admitted  that  at  the  time  this  indorsement 
was  made  that  paper  was  in  the  hands  of  Mr.  Parker? 

Mr.  CM. KI\-.  Mr.  Chandler,  I  do  not  want  you  to  put  me  in  that 
light,  lor  I  did  not  know,  and  do  not  know  now. 

M     <  HANDLER.  The  record  does  not  bear  you  out. 

Tin-  PRESIDENT.  Counsel  will  please  address  themselves  to  the  Court. 

Mr.  <' \LKINH.  I  beg  pardon  ;  but  supposing  that  I  could  settle  the 
matter  between  Mr.  Chandler  and  myself  without  a  formal  objection,  I 
was  saying  that  at  the  time  when  Mr.  Bateman  was  cross'-examined  I  may 
hav  a--umed,  for  the  purpose  of  some  question,  that  the  note  was  in  the 
hands  of  Mr.  Parker,  but  I  did  not  know  at  the  time,  and  do  not  know 
now,  that  it  was  in  Mr.  Parker's  hands  or  in  his  absolute  control  at  the 
time  the  indorsement  was  written,  and  I  do  not  want  to  be  placed  in  the 
position  of  having  admitted  that  which  I  did  not  know  and  did  not  in- 
tend to  admit.  That  was  the  objection. 

•_'>'.»  At  the  request  of  Mr.  Chandler,  the  stenographer  read  the  ques- 

tion as  follows : 

Q.  When  Mr.  Bateman  was  being  cross-examined,  do  you  recollect  that 
Mr.  Calkins,  your  counsel,  admitted  that  at  the  time  this  indorsement  was 
made  that  pajxjr  was  in  the  hands  or'  Mr.  Parker? — A.  I  do  not.  I  know 
there  was  something  said  alxnit  it  in  the  examination,  but  I  do  not  recol- 
lect exactly  what  it  was. 

Q.  I  understood  you,  however,  to  tell  the  Court  this  morning  that 
you  do  not  now  know  that  when  you.  wrote  this  indorsement  that  instru- 
ment was  in  the  hands  of  Mr.  Parker.  Do  you  wish  to  be  distinctly 
understood  that  you  are  unable  now  to  say  whether  that  paper  was  in  the 
actual  custody  of  Bright  &  Humphrey,  or  was  in  Mr.  Parker's  custody, 
at  the  hour  or  moment  when  you  wrote  this  indorsement? — A.  I  say  I 
have  all  the  time,  and  do  now 

Q.  Answer  my  question.  Do  you  now  say  that  you  are  unable  to  tell 
in  whose  hands  it  was  ? — A.  I  have  the  same  understanding  that  I  have 
always  had,  that  it  was  in  the  hands  of  Bright  &  Humphrey. 

Q.  General  Swaim,  you  cannot  help  understanding  my  question.  Who 
had  the  manual  possession  of  that  paper  when  this  indorsement  was 
written  ? — A.  I  do  not  recollect  whether  it  was  in  Mr.  Parker's  safe  or 
not.  It  has  never  been  in  my  custody ;  it  was  always  in  the  custody  of 
Bright  &  Humphrey. 

Q.  I  am  not  asking  about  that;  I  am  asking  a  simple  question. — A.  I 
do  not  know  whose  possession  it  was  in. 

Q.  Very  well ;  if  you  do  not  know,  say  so,  and  I  will  drop  the  subject. 

At  what  time  did  you  write  this  paper  that  has  been  offered  in  evidence, 

guaranteeing  to  surrender  that  due-bill  to  Mr.  Parker ;  what  day 

290       and  what  hour  of  the  day  ? — A.  On  the  17th  of  April,  and  I  think 

not  very  far  from  noon  ;  perhaps  about  noon. 

Q.  This  letter  was  dated  on  the  18th  of  April.  What  time  in  the  day 
<li«l  you  write  this  indorsement  to  the  Secretary? — A.  I  wrote  that  paper, 
which  became  an  indorsement,  early  in  the  morning  of  the  17th,  but  it 
was  not  transferred  into  an  indorsement  until  later  in  the  dav. 

Q.  I  am  asking  you  about  the  indorsement  that  you  actually  sent.    Did 
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you  write  that  indorsement  in  answer  to  anything? — A.  In  answer  to  the 
endorsement  of  the  Secretary  of  War. 

Q.  When  was  the  communication  of  the  Secretary  of  War,  upon  which 
you  made  this  indorsement,  sent  to  you;  what  day,  and  what  time  of  the 
day? — A.  I  do  not  remember  the  date;  I  think  it  was  a  day  or  two  after; 
perhaps  the  next  day. 

Q.  What  time  in  the  day  was  it  that  it  reached  you  ? — A.  Some  time 
in  the  afternoon. 

Q.  At  what  place  ? — A.  At  my  office. 

Q.  Did  it  not  come  to  you  at  Mr.  Parker's  office ;  was  it  not  sent  from 
your  office  down  to  Parker's  office,  where  you  were? — A.  No,  sir — let  me 
see.  There  were  some  papers  sent  to  me ;  that  might  have  been  among 
them. 

Q.  Was  it  ? — A.  I  do  not  remember  ;  I  often  leave  the  office. 

Mr.  CALKINS.  Just  answer  the  question. 

Mr.  CHANDLER.  My  question  calls  for  a  simple  answer. 

A.  It  may  possibly  have  been  sent  after  me ;  I  left  the  office  early  that 
day. 

Q.  Where  did  you  keep  your  general  deposits ;  at  what  bank? — A.  Here 
in  the  city  ? 

Q.  I  do  not  care  where.  Where  did  you  keep  your  general  deposits? — 
A.  At  what  time  ? 

Q.  During  the  years  1882, 1883,  and  1884.— A.  I  had  deposits 
291       in  the  National  Metropolitan  Bank;  I  had  deposits  with  Bateman 
&  Co. ;  I  had  deposits  in  New  York ;  I  had  deposits  in  the  Law- 
rence National  Bank,  and  the  Leavenworth  National  Bank — subject  to 
<?heck. 

Q.  Did  you  have  any  other  deposits  with  Bateman  &  Co.,  except  with 
reference  to  your  stock  transactions  ? — A.  Certainly ;  my  open  account 
there  was  subject  to  check. 

Q.  Did  you  have  two  accounts — one  for  stock  and  one  for  deposits  ? — 
A.  No  ;  certainly  not. 

Q.  They  were  all  in  one  account  ? — A.  Of  course ;  my  account  was 
open  and  subject  to  check  like  any  other  account. 

Q.  What  I  want  to  know  is  whether  you  had  two  accounts,  one  to  draw 
on  generally  and  one  for  dealing  in  stock,  or  did  you  simply  have  one  ac- 
count ? — A.  I  simply  had  one  account,  subject  to  check. 

Q.  When  you  referred  in  your  indorsement  to  the  Secretary  of  War 
to  the  fact  that  you  had  a  bank  account  with  Bateman  &  Co.,  you  meant 
the  single  account  that  you  had,  in  which  these  stock  operations  ap- 
peared ? — A.  Certainly  ;  that  is  the  only  account  I  had  there. 

Q,.  Did  you  mean  by  this  language  to  inform  the  Secretary  of  War  by 
implication  that  this  due-bill  had  not  gone  into  that  account  ?  Your  lan- 
guage is, "  I  had  a  bank  account  with  Bateman  &  Co.,  and  besides,  I  loaned 
them  $5,000."  Did  you  mean  to  have  the  Secretary  of  War  believe  from 
that  that  this  $5,000  due-bill  or  item  had  not  gone  into  your  account  with 
Batemau  &  Co.  ? — A.  I  meant  to  state  what  was  the  fact,  as  I  understood  it, 
that  I  had  this  open  account  there  subject  to  check ;  and  that,  besides  that, 
I  had  loaned  them  this  $5,000,  which  they  might  carry  into  their  account 
.as  they  pleased. 

Q.  At  the  time  you  wrote  this  language  to  the  Secretary  of  War 
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292  you  knew  that  it  had  gone  into  their  account,  did  you  not  ? — A. 
With  my  consent  and  knowledge? 

Q.  Ye«. — A.  No,  sir ;  I  did  not. 

(J.  Y..II  hranl  tin-  iipriiinj:  statement  by  your  counsel  to  the. Court,  did 
you  not.  that  thin  $5,000  went  into  your  account? — A.  That  they  carried 
it  into  the  account? 

Q.  Did  you  hear  Mr.  Calkins  state  to  the  Court  that  this  $5,000  did  go 
into  your  a.. mint  at  Bateman's? — A.  Not  with  my  consent  or  knowledge. 

Q.  Did  you  hear  his  statement,  is  the  rjuestion  ? — A.  I  may  have ;  I 
have  no  particular  recollection  of  that  definite  statement. 

Q.  You  do  not  recollect  that  he  so  stated  to  the  Court? — A.  He  may 
have  so  stated,  I  do  not  recollect. 

Q.  I  do  not  like  to  argue  with  you ;  if  you  do  not  recollect,  say  so ;  and, 
if  you  do,  say  so;  and  I  will  drop  the  subject? — A.  I  do  not  recollect 
any  specific  statement  of  that  kind,  though  such  a  statement  jnay  have 
been  made. 

Q.  When  did  you  first  know  that  the  $5,000  did  go  to  the  account? — 
A.  The  first  intimation  that  I  had  that  they  had  carried  it  into  the  ac- 
count must  have  been  in  that  general  statement  that  came  last  winter. 
[Exhibit  I.] 

Q.  That  consolidated  account  ? — A.  Yes,  sir. 

Q.  That  was  dated  the  15th  of  November,  1883,  was  it?— A.  I  do  not 
think  it  bears  any  date. 

Mr.  CALKINS.  I  think  the  last  date  on  it  is  in  December. 

Mr.  CHANDLER.  The  last  date  is  November  15. 

The  WITNESS.  That  has  no  reference  to  delivery. 

Q.  At  the  time,  however,  that  you  transferred  it  to  Humphrey  you 
knew  it  had  been  in  your  account  ? — A.  It  had  never  been  in  my  ac- 
count. 

293  Q.  Did  you  not  say  a  moment  ago  that  the  first  knowledge  you 
had  that  they  had  carried  it  into  your  account  was  when  they  ren- 
dered you  that  consolidated  statement  ? — A.  No,  sir ;  I  think  not.     I  stated 
this,  that  the  first  item  of  that  account  of  credit  of  any  amount  that  I  re- 
ceived from  Bateman  &  Co.  came  from  the  last  one  which  was  received 
last  winter,  a  $5,000  credit,  which  I  did  not  understand. 

Q.  Did  I  not  ask  you  the  plain  question  a  moment  ago,  when  you  first 
knew  that  this  $5,000  item  went  into  your  account,  and  did  you  not  ask 
me  whether  it  was  when  they  put  it  in  the  account,  and  I  said  yes,  and 
then  you  said  that  the  first  intimation  you  had  of  it  was  when  you  got 
this  consolidated  account? — A.  That  is  what  I  say — that  the  first  item  in 
that  account  was  credited 

Q.  Was  not  I  talking  about  this  specific  due-bill  ? — A.  Yes,  sir. 

Q.  So  that  you  knew  that  the  specific  due-bill  had  been  put  into  your 
account  when  they  rendered  you  that  consolidated  account  ? — A.  I  did 
not  know  where  that  $5,000  item  came  from.  It  is  not  the  date  of  the 
due-bill ;  that  is  another  date. 

Q.  Did  you  ever  deposit  $5,000  in  that  bank  at  any  one  time  ? — A.  I 
did  not. 

Q.  Do  you  now  say  that  you  did  not  mean  to  be  understood  a  moment 
ago  that  you  had  in  your  own  mind  reference  to  this  particular  $5,000  ? — 
A.  I  say  I  do  not  understand. 
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Q.  Will  you  say  that  you  did  not  have  it  in  your  mind  a  moment  ago 
when  you  answered  ? — A.  I  do  not  understand  you. 

Q.  If  you  do  not  understand  me,  I  do  not  want  to  press  it. — A.  I  sup- 
posed, and  I  suppose  now,  that  that  $5,000  carried  there  in  that  account 
which  came  last  winter  was  intended  to  be  this  $5,000,  as  there 

294  was  no  other  $5,000  transaction  between  us.     But  that  was  done 
by  them  in  their  account,  and  I  had  nothing  to  do  with  it. 

Q.  They  put  it  into  their  account,  and  rendered  you  an  account  stating 
that  it  was  in  the  account  ? — A.  Yes,  sir. 

Q.  You  recognized  the  checks  which  you  had  drawn  on  the  bank,  did 
you  not? — A.  Yes,  sir. 

Q.  You  have  heard  them  read  here  in  this  case  ? — A.  Yes,  sir. 

Q,.  And  those  checks  and  drafts  consumed  that  $5,000,  and  more,  too, 
did  they  not  ? — A.  They  had  nothing  to  do  with  the  $5,000. 

Mr.  CALKINS.  I  beg  pardon.  I  desire  to  make  this  objection  to  that 
sort  of  cross-examination.  The  counsel  assumes  that  those  checks  were 
drawn  against  this  particular  $5,000  transaction.  General  Swaim's  con- 
tention has  been,  and  his  testimony  has  been,  that  he  had  a  deposit  ac- 
count there,  and  then  this  loan.  He  also  had  several  transactions.  He 
stated  that  he  had  attempted  to  get  his  balances,  to  get  his  accounts  straight- 
ened, but  failed  ;  that  he  drew  checks.  There  is  no  doubt  but  he  did  draw 
checks,  but  the  objection  I  make  is  to  the  form  of  the  question,  assuming 
that  these  checks  were  drawn  against  this  $5,000,  which  is  the  very  mat- 
ter in  dispute.  If  he  had  overdrafts  there,  that  is  another  thing.  I  say 
it  is  unfair  to  the  witness,  and  is  unfair  cross-examination. 

Q.  Did  you  hear  Mr.  Calkins,  in  his  opening  statement  to  the  Court, 
say  this,  "  That  on  the  20th  of  July  it  was  carried  into  Bateman's  account, 
this  $5,000  on  his  books ;  that  is  true.  The  fact,  however,  is  that  it  es- 
caped General  Swaim's  attention  for  some  little  time  afterwards  ?  " — A.  I 
presume  that  he  used  that  language. 

Q.  Did  you  hear  it? — A.  I  recollect  hearing  his  statement. 

Q.  After  this  consolidated  statement  was  made  to  you  on  the  15th  of 
November,  you  drew  a  sum  of  money  there,  did  you  not  ? — A.  I  did  in 
December.  I  think  I  have  drawn  no  checks  since. 

295  Q.  Since  this  consolidated  account  ? — A.  The  checks  will  show. 
Q.  To  make  this  clear,  I  understand,  General  Swaim,  that  all 

the  stock  transactions  you  had  through  the  bank  were  before  Mr.  Brown 
went  out  ? — A.  I  did  not  say  so. 

Q.  I  ask  you  whether  that  is  the  fact  ? — A.  Certainly  not. 

Q.  What  stock  transactions  did  you  have  through  the  bank  after  Mr. 
Brown  left  the  bank  ? — A.  I  bought  and  sold  stocks  after  that  up  to  the 
last  transaction,  which  I  think  commenced  in  May,  1883. 

Q.  If  you  had  any  transactions  in  stock  after  Mr.  Brown  went  out  of 
the  bank,  those  you  have  reported  here  on  your  tickets,  and  you  find  no 
fault  with  them? — A.  Throne  transaction  that  I  did  find  fault  about  is 
the  one  that  I  have  no  tickets  for — the  intermediate  sale;  that  was  the  cause 
of  my  complaint. 

Q.  That  was  before  Mr.  Brown  went  out  ? — A.  O,  no. 

Q.  What  transaction  was  that  ? — A.  That  was  in  Northern  Pacific. 

Q.  That  is  the  one  that  was  corrected  ? — A.  No,  sir. 

Q.  Did  you  hear  Mr.  Bateinan's  testimony  about  that  ? 
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Mr.  CALKINS.  If  the  Court  will  excuse  me,  Mr.  Chandler,  you  have 
got  out-  traii-a.-tii.ii  in  your  mind,  and  Mr.  Batcnian  referred  to  another. 
He  did  not  refer  to  the  one  that  they  referred  to  as  corrected  at  all.  In 
inv  t  NMiiiimitioM-iii-ohief  I  did  not  refer  to  that  one.  I  only  referred  to 
the  transaction  of  February,  1883. 

Mr.  CHANDLER.  That  is  the  one  I  am  speaking  about ;  where  there 

was  an  intermediate  sale.     (To  the  witness.)  Did  you  claim  that  you  did 

not  order  it,  and  did  they  not  make  the  correction  on  the  book  right  then 

and  there? — A.  I  think  not.    It  is  not  corrected  on  the  consolidated  sheet. 

Q.  You  were  credited,  however,  on  your  account,  right  there, 

296  with  the  amount  you  claimed  credit  for  on  account  of  an  oversight,  if 
it  was  an  oversight.     They  claim  that  it  was  not,  and  you  claim 

that  it  was,  and  they  conceded  it. — A.  I  do  not  know;  I  have  never  seen 
their  books,  and  have  never  seen  any  corrections. 

Q.  Do  you  not  know  that  a  cross-entry  was  made,  taking  that  amount 
right  out  of  your  account? — A.  No,  sir;  I  do  not.  I  have  not  been  able 
to  see  their  books. 

Q.  They  have  made  transcripts  of  their  books  and  sent  them  to  you, 
and  those  transcripts  show  these  transactions.  What  complaint  have  you 
to  make  with  regard  to  the  accounts  that  were  kept  by  Bateman  &  Co. 
until  Mr.  Brown  did  go  out  ?  Tell  the  Court  whether  there  is  a  single 
farthing  of  inaccuracy  in  the  account  of  Bateman  &  Co.  after  Mr.  Brown 
left  that  bank. — A.  I  never  understood  the  accounts  that  were  made, 
and  transactions  that  were  had,  while  Mr.  Brown  was  there,  nor  until 
a  long  time  afterwards. 

Q.  Did  you  hear  the  statement  of  Mr.  Brown  that  you  came  to  the 
bank  at  different  times,  and  that  the  whole  matter  was  explained  to  you, 
and  that  you  then  went  away  satisfied  with  that  explanation  ? — A.  Yes, 
sir. 

Q.  Is  that  true  or  not  ? — A.  I  did  not  know  anything  about  the  trans- 
action. 

Q.  Is  that  statement  true  or  not  ? — A.  It  is  not  true — not  true  in  this 
sense :  That  I  did  not  know  I  was  asking  for  a  statement  of  these  accounts, 
and  all  I  had  was  the  tickets  that  had  been  furnished  me.  Afterwards 
they  made  me  out  a  statement  of  account.  Then  I  compared  that  state- 
ment with  the  tickets  and  found  that  it  would  not  agree  with  the  tickets  I 
had.  Then  was  when  I  had  this  gentleman  make  up  these  accounts  to 
compare  with  the  tickets.  The  most  of  this  transaction  was  had  while  Mr. 
Brown  was  there.  After  Mr.  Brown  went  out  these  transactions  were  kept 
separately.  My  complaint  was  that  they  had  gone  on  and  dealt  in 

297  stocks  and  transacted  this  stock  business,  charging  my  account  with- 
out my  knowledge  or  without  my  direction.     All  I  wanted  was  to 

find  their  account  and  then  compare  it  with  what  evidence  I  had,  and  if 
they  had  evidence  to  convince  me  that  those  accounts  that  they  had,  and 
for  which  I  had  no  tickets,  were  legitimate  and^  proper,  I  was  perfectly 
willing  to  admit  them. 

Q.  Of  course  I  do  not  object  to  your  making  any  reasonable  explana- 
tion when  I  ask  a  question,  but  I  would  like  to  have  you  stop  after  you 
have  answered  the  question  and  made  a  reasonable  explanation.  I  asked 
you  simply  whether  the  statement  made  by  Mr.  Brown  was  true  or  not. 
You  have  said  that  it  is  not  true,  and  have  given  your  explanation  ? — A. 
No ;  I  beg  pardon.  I  say  it  may  be  true  to  him,  but  may  not  be  true  to  me. 
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Q.  Very  well.  Of  course,  if  there  is  any  difference  between  you  and 
Mr.  Bateman,  you  are  a  lawyer  and  business  man,  having  dealt  in  stock, 
and  may  be  assumed  to  know  something  about  it.  Are  you  not  able  to 
tell  this  Court  one  single  thing  that  you  complain  of  in  this  transaction, 
and  locate  it  so  that  we  can  give  it  individuality  ? — A.  The  first  complaint 
I  make  is  that  I  have  no  knowledge  of  the  stock  transactions  that  they 
had  there.  The  second  complaint  is  that  they  have  taken  this  loan  on 
security  that  certainly  nobody  but  a  knave  or  a  fool  would  take ; 

298  and  the  Columbia  stock,  that  I  never  knew  anything  about;  I  be- 
lieved to  be  a  fraud. 

Q.  While  we  are  on  the  matter  of  the  stock  now,  before  we  go  to  the 
French  claim  or  the  Columbia  stock,  I  would  like  to  have  you  tell  the 
Oourt  if  there  is  any  single  stock  transaction  which  you  now  claim  is 
wrong? — A.  If  you  will  let  me  have  my  list  [Exhibit  H]  perhaps  I  can  tell. 

Q.  I  do  not  care  for  your  list ;  we  have  gone  over  that.  Is  there  any 
single  stock  transaction  that  has  been  charged  to  you  that  you  now  claim 
is  wrong?  If  so,  name  it. — A.  Certainly.  There  are  many  transactions 
there  that  I  never  authorized,  as  I  recollect  them,  that  are  charged  up  to 
my  account. 

Q.  Very  well,  give  me  the  names  of  them.  Are  there  some  in  those 
papers  you  have  (referring  to  the  package  of  "  tickets  ")  ? — A.  No,  sir  ; 
all  that  are  on  here  I  acknowledge,  although  there  are  some  here  that 
were  purchased,  as  will  be  seen  by  these  papers  themselves,  that  I  never 
authorized  at  the  time.  But  I  acknowledge  them  because  they  sent  me 
these  papers.  There  are  many,  however,  that  I  was  not  notified  about 
that  now  come  into  their  account  producing  that  balance. 

Q.  Will  you  tell  me  one  single  one ;  that  is  what  I  have  been  at  all  this 
time? — A.  There  are  stock  transactions  in  that  list  (referring  to  paper 
marked  Exhibit  H),  which  embraces 

Q.  Do  you  say  that  you  have  none  others  than  are  on  that  list  ? 

Mr.  CALKINS.  The  counsel  interrupted  the  witness  just  now.  Let  him 
finish  his  answer. 

The  WITNESS.  There  are  the  stock  transactions  in  that  list  which  em- 
brace the  stock  transactions  of  which  they  notified  me  through  those  tickets, 
and  all  those  I  acknowledge  to.  be  correct.  What  is  not  on  that 

299  list,  and  in  those  tickets,  I  do  not  know  anything  about. 

Q.  I  went  over  these  accounts  that  are  not  on  this  list  [Exhibit 
H]  and  are  on  these  lists  [Exhibit  J]  yesterday,  and  I  asked  you  specific- 
ally to  state  whether  those  not  on  this  list  and  those  on  this  list  were 
wrong,  and  you  would  not  tell  me  they  were  wrong.  Are  you  willing  to- 
day to  say  they  are  wrong  ? — A.  I  do  not  know  anything  about  them.  I 
had  nothing  to  do  with  them. 

Q.  I  asked  you  yesterday  whether  you  did  not  buy  them  and  order  them 
just  as  these  accounts  show  you  did  order  them,  and  you  would  not  say 
that  you  did  not  yesterday.  Do  you  wish  to-day  to  say  that  you  did  not 
order  this  stock  ?  Let  us  have  something  definite  about  it  and  not  leave 
it  in  the  air. — A.  I  say  that  I  recognize  and  acknowledge  all  the  stocks 
on  this  of  which  I  got  notice  through  these  tickets.  I  say  that  many  of 
those  transactions  were  done  without  my  order  at  the  time.  They  sent  me 
the  tickets  and  th<>  notifications  that  they  had  done  so  and  so. 
16285 11 
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Q.  That  is  not  the  question.  I  asked  you  about  them  yesterday,  and  I 
do  not  care  to  go  over  them  unless  you  have  some  fresh  knowledge. — A. 
Let  me  explain  that  li-t  -«>  that  it  may  be  perfectly  intelligible. 

Q.  I  had  rather  you  would  answer  ray  question  and  make  your  expla- 
nation on  the  re-examination.  I  do  not  want  a  long  speech  on  every  ques- 
tion I  ask  you. — A.  Well,  I  say  they  dealt  in  stocks  without  my  author- 
it  \  there  and  put  them  on  my  account.  Here  it  says  on  one  of  these 
ti<-kets,  "  The  market  has  rallied  up  very  strong,  and  this  was  purchased 
to  copper  your  New  York  Central.  That  is  on  the  ticket  for  June  14, 

1883, 

Q..  In  whose  handwriting  is  that  ? — A.  I  do  not  know.  I  think  per- 
haps it  is  Mr.  Brown's  handwriting. 

Q.  You  know  it  is  Mr.  Brown's  handwriting,  do  you  not  ? — A_ 

300  No,  I  do  not. 

Q.  You  do  not  know  that  is  Mr.  Brown's  handwriting  ? — A.  I 
think  it  is ;  I  am  not  positive. 

Q.  This  was  sent  to  you  at  the  date  it  purports  to  be  ? — A.  I  suppose 
BO. 

Q.  Did  you  ever  complain  of  it  ? — A.  Some  of  these  were  gotten  by 
the  gentleman  that  I  sent  down  to  compare  these  accounts  with  Mr.  Bate- 
man's  books. 

Q.  Answer  my  question.  Did  you  ever  complain  of  it  ? — A.  I  say  I 
cannot  tell.  I  think  not. 

Q.  You  had  losses  in  the  early  part  of  your  dealings  in  stock,  did  you 
not,  before  you  became  ripe  in  your  financial  operation  and  knew  how  to- 
deal  successfully  in  stocks  ;  like  all  of  us  novices,  you  had  some  losses,  did 
you  not  ? — A.  The  first  loss  I  had  that  I  recollect  of  was  on  the  20th  of 
March,  I  believe  it  is,  in  1882.  This  statement  of  mine  gives  the  profits 
and  losses. 

Q.  You  say  you  had  your  first  loss  in  March.  Now,  during  that  year 
up  to  September,  what  would  you  say  your  losses  were  ? — A.  I  do  not 
know ;  they  are  footed  up  here. 

Q.  How  did  your  account  stand  on  the  1st  of  October,  1882  ? — A.  My 
accounts  in  the  bank  there? 

Q.  Yes. — A.  I  did  not  know. 

Q.  You  did  not  know  at  that  time  whether  you  had  had  any  losses  or 
not  ? — A.  Why,  of  course,  I  have  had  these  losses. 

Q.  Well,  but  your  losses  overcame  your  gains  ? — A.  In  October  I  do- 
not  think  I  had  figured  up  what  my  losses  were. 

Q.  Can  you  tell  by  this  what  they  were  (handing  Exhibit  H  to  the 
witness)  ? — A.  This  was  made  out  subsequent  to  that  time. 

Q.  But  this  shows  how  it  stood  subsequent  to  that  time? — A.  Yes.. 

301  Q.  You  have  one  column  of  losses  and  another  of  gains  ? — A. 
Yes,  sir. 

Q.  What  date  was  this  $75  loss  in  March ;  and  the  $735  loss  is  on 
what  date? — A.  In  May,  I  think,  of  that  year. 

Q.  Now,  with  reference  to  the  accounts ;  how  did  they  stand  at  that 
time  ?  As  a  matter  of  curiosity  let  us  see  how  it  stood  at  that  time. 
(The  counsel  took  Exhibit  H  and  made  some  calculations  from  it.) 

Mr.  CALKINS.  About  $1,300  losses  are  shown  on  this  paper. 
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By  Mr.  CHANDLER  : 

Q.  You  kept  the  run  of  your  accounts  pretty  well,  didn't  you ;  yoir 
did  not  do  business  on  a  slip-shod  plan,  not  knowing  where  you  were  go- 
ing, or  what  you  were  making  or  losing,  did  you  ? — A.  Yes ;  I  am  sorry 
to  say  it  was  rather  slip-shod,  for  I  had  absolute  confidence  in  these  young 
men. 

Q.  And  you  are  not  able  to  say  now  that  they  have  ever  abused  it? — 
A.  I  do  not  know  what  they  have  done ;  I  want  to  find  out. 

Q.  You  are  here  making  a  complaint  that  you  say  you  do  not  know 
anything  about ;  do  you  not  regard  that  as  a  little  extraordinary  ? 

Mr.  CALKINS.  That  is  not  proper. 

By  Mr.  CHANDLER  : 

Q.  Did  you  lose  anything  on  Ivanhoe  ? — A.  Yes,  sir. 
Q.  How  much  ? — A.  They  told  me  that  they  paid  85,  and  I  think  it 
was  sold  for  13.     A  part  of  it  I  sold  or  let  Mr.  Judd  have. 
Q,.  Mr.  Judd  bought  it  for  you,  did  he  not  ? — A.  No,  sir. 
Q.  Who  bought  the  Ivanhoe  stock  ? — A.  Bateman  &  Co. 
Q.  Who  ordered  them  to  buy  it ;  you  or  Mr.  Judd,  for  you  ? — A.  It  is 
very  probable  that  I  sent  the  order  through  Mr.  Judd,  because  we  were 
talking  about  it. 

302  Q.  Did  you  send  it  through  Mr.  Judd? — A.  I  do  not  remem- 
ber.    I  know  I  made  the  check  out  to  them,  and  they  purchased 

it,  I  suppose.     I  never  got  any  account  of  it. 

Q.  Is  that  the  Ivanhoe  that  was  afterwards  sold? — A.  Yes,  sir.  I 
never  saw  the  stock  afterwards ;  it  was  always  in  their  bank. 

Q.  It  sold  forJIOS?—  A.  I  suppose  so. 

Q.  Did  you  have  other  losses  that  you  know  of  in  September  besides 
Ivanhoe  ? 

Mr.  CALKINS.  Do  you  mean  besides  these  ? 

Mr.  CHANDLER.  Besides  the  Ivanhoe. 

The  WITNESS.  In  these  stocks  ? 

Mr.  CHANDLER.  Did  you  have  any  considerable  losses  on  anything  that 
you  are  able  to  locate  now  besides  the  Ivanhoe?  You  recollect  that  with 
distinctness.  Now,  are  there  any  other  transactions  that  you  lost  on  ? — 
A.  This  sheet  will  show.  I  do  not  recollect  others. 

Q.  This  sheet  has  not  Ivanhoe  on  it,  and  you  recollect  that.  Do  you 
recollect  about  any  others  ? — A.  I  attended  to  the  Ivanhoe  myself.  Mr. 
Judd  and  myself  had  been  talking  about  it.  I  had  previously  bought 
some  of  that  stock. 

Q.  I  do  not  ask  you  that.  Do  you  recollect  any  loss  on  any  other  stock 
transaction  ?  Why  can't  you  answer  that?  Do  you  recollect  now  of  any 
other  loss  on  any  other  stock  transaction  without  looking  at  any  paper  ? — 
A.  I  recollect  his  speaking  about  a  loss  on  New  York  Central  about  that 
time.  I  do  not  know  anything  about  the  details  of  it,  except  that  he  said 
there  was  a  loss  on  it. 

Q.  You  then  have  no  memory  of  your  own  about  it ;  you  simply  rec- 
ollect that  Mr.  Bateman  said  something  about  it? — A.  I  recollect 

303  that  Mr.  Bateman  told  me  about  the  loss ;  that  is  the  only  way  I 
had  of  knowing. 

Q.  Do  you  recollect  the  extent  of  it? — A.  It  appears  to  be  some  seven 
hundred  and  odd  dollars. 
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Q.  Do  you  recollect  any  other  losses  ? — A.  I  do  not  recollect  definitely 
of  any  particular  stocks.*  As  I  say,  they  managed  that  stock  business 
without  my  direction  or  knowledge. 

Q.  I  do  not  care  for  the  reason.  If  you  cannot  answer  the  question 
ou  cannot  give  a  reason  why  you  cannot.  Do  you  recollect  any  other 
except  the  New  York  Central  and  the  Ivanhoe? — A.  Not  distinctly, 
only  as  I  refer  to  this  na|>er. 

Q.  You  have  no  independent  recollection  ? — A.  No,  sir. 

Q.  Do  you  know,  is  it  in  your  mind  now,  that  you  have  a  general  rec- 
ollection that  you  lost  some  two  or  three  thousand  dollars ? — A.  No,  sir; 
I  had  no  knowledge  or  idea  that  it  was  so. 

Q.  Do  these  accounts  that  were  furnished  you  show  that? — A.  Up 

Q.  Answer  the  question.  Do  these  accounts  that  were  furnished  you 
show  that? — A.  No,  sir ;  I  say  that  that  is  the  only  account  I  had. 

Q.  Now  in  regard  to  this  copper  stock.  You  knew  about  that,  did  you 
not  ? — A.  I  did  not. 

Q.  Do  you  tell  the  Court  you  did  not  know  anything  about  the  copper 
stock  ? — A.  I  only  know  what  three  persons  told  me. 

Q.  You  knew  that  you  had  bought  it,  did  you  not? — A.  Certainly;  I 
know  I  sent  a  check  for  it. 

Q.  And  gave  an  order  for  it  ? — A.  No,  sir ;  I  did  not  give  any  order 

at  all.     Mr.  Bateman  bought  it.     My  recollection  is  that  Mr.  Bateman 

had  spoken  to  me  about  buying  it  before  I  left  for  the  West,  and  while  I 

was  in  the  West  he  wrote  me  a  letter  stating  that  he  had  bought  this, 

304  just  as  he  had  dealt  in  the  other  stocks,  and  asked  me  to  send  him 
a  check  as  a  voucher;  I  think  he  said  that  in  the  letter.     I  sent  him 

that  check. 

Q.  You  knew  the  character  of  the  stock? — A.  I  knew  nothing  about  it. 

Q.  You  never  tried  to  make  any  use  of  the  stock,  did  you  ? — A.  I  may 
have  spoken  to  him  about  trying  to  get  the  money  out  of  it,  or  trying  to 
-sell  it,  or  something  of  the  kind. 

Q.  At  the  time  you  bought  it,  and  it  was  reported  bought  to  you,  you 
did  not  really  know  much  about  it? — A.  I  did  not  know  anything  about 
it,  except  what  came  from  Mr.  Bateman  and  some  others  who  had  spoken 
to  me  about  it. 

Q.  Is  this  a  letter  written  by  you  (handing  to  witness  a  letter  dated 
Lawrence,  Kansas,  September  21,  1882)? — A.  Yes,  sir;  I  believe  so. 

The  Judge-Advocate  then  read  the  letter  referred  to  as  follows : 

LAWRENCE,  KANSAS,  September  21«f,  1882. 

DEAR  BATEMAN  :  I  found  yours  with  an  arm-load  of  others  on  iny  arrival  here  yes- 
terday, and  I  hasten  to  send  you  check,  as  requested,  for  $1,600  on  you  until  I'get 
back,  when  we  will  fix  matters  up.  I  have  two  fellows  on  the  hooks  for  some  of 
this  stock,  and  if  I  can  fasten  them  I  will  let  you  know,  and  amount,  possibly  by 
telegraph.  Accounts  for  stocks  are  uncertain  out  here.  They  seem  to  know  nothing 
about  it,  and  those  who  do  have  been  bitten  in  Chicago  and  are  afraid ;  but  I  will 
do  what  I  can.  I  may  do  something  in  Texas  when  I  go  down.  I  will  write  you 
again  soon.  See  that  Dudley  sends  that  cuss  adrift, 
Truly,  yours, 

D.  G.  SWAIM. 

305  Mr.  CALKINS.  I  want  to  make  the  statement  that  that  letter 
was  written  in  answer  to  another  letter  which  I  have  sent  for,  and 

which  will  be  produced.     I  want  to  notify  the  counsel  of  that  now. 
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By  Mr.  CHANDLER  : 

Q.  This  was  written  about  this  copper  stock,  was  it  not? — A.  Yes. 

Q.  And  you  sent  him  a  check  for  $1,600  to  pay  for  it? — A.  I  did. 

Q,.  Then  you  knew  you  had  bought  it  ? — A.  I  knew  he  had  bought  it. 
His  letter  will  explain  that. 

Q.  I  am  talking  about  your  letter  now.  We  will  get  to  his  letter  after 
awhile.  Now,  what  do  you  mean  by  this  expression  :  "  I  have  two  fellows 
on  the  hooks  for  some  of  this  stock,  and  if  I  can  fasten  them  I  will  let 
you  know."  What  do  you  mean  by  "  hooks  "  ? — A.  Well,  I  suppose  it 
is  an  ordinary  slang  phrase  for  having  men  interested  in  the  transaction, 
whatever  it  is. 

Q.  Then  you  had  gotten  far  enough  into  the  stock  business  to  under- 
stand the  slang  of  the  business? — A.  It  does  not  apply  to  stocks  exclu- 
sively :  it  rather  applies  to  fishing,  I  should  think. 

Q.  You  were  fishing  for  some  fellows  to  take  this  particular  stock  ? — 
A.  No,  sir;  I  think  Mr.  Bateman  was  fishing  for  me. 

Q.  You  are  the  one  who  wrote  the  letter,  and  you  say,  "  I  have  two 
fellows  on  the  hooks  for  some  of  this  stock"? — A.  Yes  ;  that  is  so. 

Q.  So  you  understood  pretty  well,  did  you  not,  to  be  frank  with  us, 
what  this  stock  transaction  was  at  the  time  ? — A.  I  did  not  know  anything 
about  it  at  the  time  except  what  Mr.  Bateman  had  told  me.  I  had  spoken 
to  no  other  man  about  it. 

Q.  This  letter  was  written  in  Kansas  ? — A.  Yes,  sir. 

Q.  Mr.  Bateman  was  not  present  ? — A.  No,  sir ;  it  was  an  answer  to 
a  letter  from  him. 

Q.  You  knew  what  you  were  writing  about  ? — A.  I  knew  from 
306       his  representation  only. 

Q.  You  knew  the  force  of  the  language  that  you  yourself  used, 
did  you  not? — A.  Yes. 

Mr.  Chandler  then  offered  a  letter,  which  was  read  by  the  Judge-Ad- 
vocate, as  follows : 

The  JUDGE-ADVOCATE.  I  will  read  a  letter  from  General  Swaira  to 
Mr.  Bateman,  dated  September  11,  1882,  omitting,  according  to  the 
agreement  of  counsel,  so  much  of  it  as  concerns  purely  domestic  affairs : 

LEAVENWORTH,  KANSAS,  September  llth,  1882. 

MY  DEAR  BATEMAN  :  Yours  to  hand.  I  have  done  and  will  do  what  I  can  for  the 
accounts.  Of  course  it  is  up-hill  business  west  of  Chicago  and  St.  Louis,  where  the 
same  business  is  done.  Still  I  hope,  when  I  get  over  to  Lawrence,  in  a  few  days  I 
may  be  able  to  do  something;  at  least,  I  will  try.  I  hope  the  new  investment  will 
make  up  some  of  the  loss  in  Ivanhoe,  at  least. 

By  Mr.  CHANDLER  : 

Q.  Now,  at  that  time,  September  llth,  you  knew  you  had  losses  in  this 
stock? — A.  In  Ivauhoe. 

Q.  Do  you  mean  to  say  this  letter  limits  it  to  Ivanhoe  ? — A.  Yes ;  I 
think  that  letter  expresses  that  idea. 

Q.  Is  that  your  understanding  of  this  letter?  If  it  is,  say  so,  and  I  will 
take  your  word  unquestioned. — A.  I  did  not  know  but  what  there  might 
have  been  slight  losses  in  other*.  I  intended  to  limit  that  particularly  to 
Ivanhoe,  because  I  knew  there  was  a  loss  in  that. 

Q.  Do  you  say  that  is  what  this  letter  means? — A.  Yes.  If  you  re- 
quire me  to  explain  it,  about  this  account. 
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307  Q.   I  Jo  not  want  to  cut  you  off  from  any  rxplanation.    You  can 
explain  if  vou  desire.    What  do  you  uudcistand  by  the  term  "  several 

months"? — A.  Atore  than  a  few. 

Q.  Would  it  mean  a  period  less  than  a  year  ? — A.  That  depends  upon 
what  you  were  speaking  alx>ut,  what  subject  it  applied  to. 

Q.  'in  tin-  l.'ttor  to  the  Secretary  of  War, you  say,  "Colonel  Morrow 
wantol  advance  pay  for  several  months."  What  do  you  mean  by  that? — 
A.  I  mean  several  months  ;  a  year,  perhaps,  or  longer. 

Q.  What  did  you  suppose  the  Secretary  of  War  would  understand  as  to 
what  was  your  meaning? — A.  I  say  that  is  my  meaning. 

Q.  Did" you  supj)ose  the  Secretary  of  War  would  understand  from  the 
term  "  several  mouths  "  that  he  "  wanted  several  months'  pay  advanced ; " 
that  he  wanted  $9,000,  over  three  years'  pay,  advanced  ? 

Mr.  CALKINS.  I  object  to  his  being  asked  what  the  Secretary  of  War 
would  understand  by  it. 

Mr.  CHANDLER.  I  want  to  show  (it  is  my  theory,  and  may  not  be  justi- 
fied by  the  facts)  that  this  letter  to  the  Secretary  of  War  is  an  evasion  of 
this  whole  controversy;  that  it  does  not  contain  a  single  frank  statement 
that  one  officer  should  make  to  another  when  called  upon  for  that  purpose. 
That  the  indorsement  is  an  evasion  upon  all  these  questions  from  beginning 
to  end.  Now,  I  find  in  it  an  expression,  which  I  cannot  quote  accurately 
without  the  letter.  [Reading]  : 

In  regard  to  the  fraudulent  pay-vouchers,  the  facts  are  as  follows  :  Lieut.  Col.  A. 
P.  Morrow,  at  the  time  a  member  of  General  Sherman's  staff,  a  comparative  stranger 
to  me  at  the  time,  came  to  my  office  in  company  with  another  officer,  and  requested 
me  to  advance  him  several  months'  pay  on  his  pay-accounts. 

Now,  it  does  not  seem  to  me  that  that  is  a  frank  statement  of  what  Colonel 
Morrow  did  want  him  to  do,  because  he  says  in  his  testimony  that 

308  Colonel  Morrow  came  to  him  and  told  him  that  he  had  lost  heavily 
in  oil,  and  wanted  to  raise  eight  or  nine  thousand  dollars.    Now,  why 

not  have  stated  that  just  as  it  occurred,  if  it  did  so  occur,  when  called  upon 
by  the  Secretary  of  War  to  make  a  statement.  And  if  it  is  sufficiently  dif- 
ferent from  the  fact  to  constitute  it  an  evasion,  then  that  characterizes  the 
whole  letter;  that  shows  the  state  of  mind  that  the  person  was  in  who  wrote 
the  letter ;  it  shows  an  unwillingness  to  give  forth  the  real  truth  of  this 
transaction.  And  I  would  claim  if  I  were  to  construe  this  letter  here,  as  I 
would  feel  authorized  to  construe  it  in  a  court  and  before  a  jury,  that  this 
indorsement  is  one  continued  succession  of  evasions. 

Mr.  CALKINS.  I  am  very  sorry  that  my  brother  has  seen  fit  to  launch 
upon  a  discussion  of  a  mooted  question  at  this  stage  of  the  proceeding 
in  the  asking  simply  of  a  question  and  an  objection  upon  it.  I  feel  the 
force  as  much  as  anybody  can,  of  the  use  of  language.  The  use,  or 
rather  the  misuse,  of  language  lias  caused  a  great  many  difficulties.  An 
honest  intention  of  persons  to  use  language  that  could  be  understood,  and 
could  not  be  misunderstood,  has  often  in  courts  of  this  kind  tefore,  and 
in  courts  of  justice,  been  the  subject  of  construction.  Now,  I  submit  to  this 
Court  that  the  construction  of  this  letter  is  not  a  question  for  the  Court,  only 
as  an  incident  to  the  other,  namely,  what  was  this  officer's  intent ;  that  is 
all,  what  was  his  intent.  The  letter  that  he  wrote,  with  his  explanation 
of  it,  has  gone  to  the  Court.  More  than  that,  it  has  gone  to  the  Court  with 
the  construction  which  the  accuser  puts  upon  it.  Now,  if  it  be  true  that 
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the  Secretary  of  War  misunderstood  it,  and  misunderstood  his  intention,  or 
the  counsel  misunderstood  his  intention,  the  Court  has  a  right  to  in- 

309  quire  far  enough  to  ascertain  the  intention  of  the  officer  to  ascertain 
the  good  faith  of  the  officer ;  that  he  may  not  have  used  words  that 

the  counsel  would  have  used,  or  that  I  would  have  used,  or  that  one  of  the 
members  of  the  Court  would  have  used,  is  quite  a  different  thing.  And  I 
submit  that  an  examination  by  the  counsel  asking  the  witness  why  he  did 
not  use  other  words  than  the  words  he  used,  is  a  matter  unheard  of  in  any 
proceeding  in  any  Court. 

Now,  my  friend  made  the  statement,  "  Why  did  he  not  say  in  this  in- 
dorsement that  Colonel  Morrow  wanted  to  borrow  $8,000  ? "  If  my 
friend  wants  to  ask  General  Swaim  if,  in  the  use  of  those  words,  it  was  his 
intention  to  convey  that  fact,  let  him  put  the  question  direct,  and  I  will 
not  have  a  w,ord  to  say.  But  I  do  object  to  his  asking  the  witness  why 
.he  did  not  use  other  words  instead  of  the  words  that  he  did  use. 

Mr.  CHANDLER.  I  have  not  asked  him  that. 

Mr.  CALKINS.  That  was  the  argument,  however. 

Mr.  CHANDLER.  I  was  explaining  to  the  Court  why  I  asked  it. 

By  direction  of  the  Court  the  stenographer  read  the  question. 

The  PRESIDENT.  The  question  is,  I  understand,  to  ask  him  what  he  in- 
tended and  meant  to  say. 

Mr.  CHANDLER.  That  is  it.  I  do  not  ask  him  what  the  Secretary  un- 
derstood ;  but  my  question  was,  "  Do  you  think  he  would  so  under- 
stand it." 

The  President  directed  the  witness  to  answer  the  question. 

The   WITNESS.   I   supposed   that  the   substantive   fact   of  that   was 

whether  I  had  had  anything  to  do  with  these  accounts ;   I  supposed  that 

that  was  the  inquiry  of  the  Secretary,  and  that  I  had  stated  that  I  had 

nothing  whatever  to  do  with  them.     I  considered  the  amount  as  a 

310  matter  very  immaterial  to  the  fact.     I  had  nothing  to  do  whatever 
with  his  accounts,  and  what  he  stated  about  his  accounts,  as  I  say,  I 

state  now  merely  from  my  recollection.  I  cannot  give  accurately  what  he 
said  then  about  his  accounts,  whether  he  said  "  a  few  months,"  or  whether 
he  said  "  $8,000."  I  recollect  he  said  "  eight  or  nine  thousand  dollars." 
Whether  that  related  to  his  indebtedness  or  to  the  amount  he  wanted  to 
borrow,  I  do  not  know.  I  did  not  pay  any  attention  because  my  deter- 
mination was  not  to  do  anything  with  it,  and  I  considered  that  was  not  an 
•essential  feature  of  it  at  all. 

By  Mr.  CHANDLER: 

Q.  Colonel  Morrow  said  to  you  that  whatever  he  did  borrow  he  wanted 
to  borrow  on  these  pay-accounts  ? — A.  I  do  not  recollect  whether  he  said 
"pay-accounts"  or  "pay." 

Q.  Well,  pay- vouchers.  You  state  to  the  Secretary  of  War  that  he  said 
he  wanted  you  to  advance  him  several  months'  pay  on  his  pay-accounts; 
is  that  true  or  not  ? — A.  I  suppose  so ;  that  was  my  best  recollection  at 
that  time. 

Q.  Did  you  not  say  yesterday,  in  your  examination,  that  Colonel  Mor- 
row did  not  say  anything  to  you  about  his  pay-accounts  at  all? — A.  I 
.think  not. 

Q.  You  said  yesterday  after  Colonel  Morrow  had  borrowed  this  money 
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from  Mr.  Batemati,  or  some  part  of  it,  that  Mr.  Bateman  met  you  and 
t.iM  von  that  the  bank  had  got  stuck.  At  what  date  was  that  with  refer- 
ence to  the  actual  borrowing  of  the  money  —  how  late  ;  was  it  after  Mr. 
Butt-awn  had  loaned  the  money  ?  —  A.  I  do  not  know.  I  did  not  know 
\\  lion  IK-  leaned  the  money.  I  did  not  know  that  he  had  loaned  him  the 
money,  th«-n. 
Q.  Did  Mr.  Bateman  call  your  attention  to  the  fact  that  he  had  loaned 

him  money?  —  A.  I  think  he  did. 
311  Q.  Did  he  tell  you  that  he  had  got  stuck  by  lending  him 

money  ?  —  A.  I  think  I  recollect  that  conversation  in  front  of  his 


Q.  How  long  after  you  had  this  interview  with  Colonel  Morrow  did 
Mr.  Bateraan  make  that  statement  to  you  ?  —  A.  I  do  not  recollect  the 
datrs. 

Q.  Was  it  any  considerable  time?  —  A.  I  think  it  must  have  been  some 
time. 

Q.  How  long,  in  your  judgment,  was  it?  —  A.  I  cannot  recollect  at  all. 
It  was  a  thing  that  passed  through  my  mind  without  fixing  itself. 

Q.  Was  it  two  or  three  days?  —  A.  It  might  have  been  a  week  or  a 
month. 

Q.  I  do  not  ask  you  what  might  have  been  ;  if  you  do  not  remember,. 
say  so.  —  A.  I  do  not  remember  it.  I  told  you  so  at  first. 

Q.  You  cannot  tell  whether  it  was  a  week  or  more?  What  did  you  un- 
derstand by  that  statement  of  Mr.  Bateman's  that  he  had  got  stuck  in 
lending  his  money  to  Colonel  Morrow  ?  —  A.  Why,  that  he  had  accounts 
that  would  not  be  paid,  perhaps,  or  something  of  that  kind. 

Q.  That  he  had  accounts  that  were  not  legally  authorized  to  be  issued  ; 
is  that  your  understanding?  —  A.  Yes;  of  course. 

Q.  Then  when  Mr.  Bateman  says  that  in  his  interview  with  you  after 
loaning  this  money,  he  did  state  that  Colonel  Morrow  had  given  fraud- 
ulent vouchers  to  him,  you  conceded  that  he  did  substantially  tell  you 
that  ? 

Mr.  CALKINS.  I  object  to  that  question.  I  object  to  what  he  concedes. 
That  is  not  a  proper  examination. 

Mr.  CHANDLER.  It  is  not  proper,  you  say,  for  a  question  on 
312  cross-examination  to  be  leading? 

Mr.  CALKINS.  I  do  not  object  to  it  on  the  ground  that  it  is 
leading,  but  I  object  to  it  on  the  ground  that  the  counsel  says  to  the  wit- 
ness, "  Now,  you  concede  so  and  so,"  which  ties  the  witness  down  to  a 
construction  which  the  counsel  himself  puts  upon  it  in  his  question,  and 
then  insists  upon  a  categorical  answer.  That  is  not  fair  to  the  witness. 

Mr.  CHANDLER.  That  is  the  real  force  of  a  cross-examination  —  that  a 
witness  may  be  asked  with  explicitness  what  he  means. 

Mr.  CALKINS.  I  still  object  to  the  question. 

The  PRESIDENT.  Perhaps  Mr.  Chandler  can  put  the  question  in  some 
other  form;  let  him  say  what  he  means. 

Mr.  CALKINS.  I  have  no  objection  to  that. 

By  Mr.  CHANDLER  : 

Q.  You  have  already  .stated,  as  I  recollect,  that  you  supposed  from  that 
remark  of  Mr.  Bateman's  that  Colonel  Morrow  had  used  accounts  that 
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he  was  not  authorized  in  law  to  use  in  order  to  borrow  that  money. — A. 
This  conversation  was  long  after  it  was  noised  all  over  the  community. 

Q.  Just  answer  the  question.  You  understood  when  Mr.  Bateman  told 
you  that  he  had  got  stuck  with  Colonel  Morrow's  accounts  that  Colonel 
Morrow  had  used  accounts  which  the  law  did  not  authorize  him  to  use? — 
A.  Why,  certainly. 

Q.  You  are  not  able  to  state  the  exact  date  of  that  transaction  with 
reference  to  the  date  when  Colonel  Morrow  came  to  your  room  or  to  your 
office? — A.  No;  it  was  long  after;  I  know  some  time  after.  The  only 
way  I  can  fix  the  date  is  that  it  was  after  this  was  noised  all  around  that 
these  accounts  were  out. 

Q.  I  am  not  talking  about  its  being  noised  around,  but  about 

313  the  information  you  got  from  Mr.  Bateman.     Now,  how  long  after 
that  was  it  that  the  bankers  made  some  trouble  for  Colonel  Mor- 
row, and  the  matter  was  settled  up  ? — A.  That  I  do  not  remember. 

Q.  State  to  the  best  of  your  recollection. — A.  It  is  a  pure  matter  of 
memory  on  a  matter  of  hearsay. 

Q.  You  recollect  saying  yesterday,  do  you  not,  that  you  had  an  inter- 
view with  Mr.  Bateman  in  Mr.  Parker's  office,  where  he  came  in  and 
threw  himself  in  a  chair? — A.  Yes,  sir. 

Q.  How  long  was  •  that  after  Mr.  Bateman  had  met  you  at  his  bank 
and  told  you  that  he  had  got  stuck  ? — A.  That  interview  in  Mr.  Parker's 
office  was  last  winter,  in  the  fall  or  winter;  that  is  my  recollection. 

Q,.  How  many  months  was  it  after  this  ? — A.  It  was  a  long  time  after. 

Q.  How  long  ? — A.  I  do  not  recollect  how  long. 

Q.  You  have  no  idea,  then  ? — A.  No,  sir ;  it  was  a  long  time  after- 
wards. 

Q.  So  that  you  did  become  notified  by  Mr.  Bateman,  after  Colonel 
Morrow  had  borrowed  this  money  from  him  and  before  the  matter  was 
settled  up,  that  Colonel  Morrow  had  used  fraudulent  vouchers  to  borrow 
money  ? — A.  I  do  not  know  whether  it  was  before  the  time  it  was  settled 
up  or  not. 

Q.  You  became  notified  at  the  time  that  Mr.  Bateman  had  the  conver- 
sation with  you,  whether  it  was  before  or  after  ? — A.  My  first  notification 
by  Mr.  Bateman  ? 

Q.  Yes. — A.  He  simply  told  me 

Q.  You  have  interpreted  that ;  you  have  stated  that.  Now,  that  was 
before  this  adjustment,  was  it  ? — A.  I  do  not  know  whether  it  was  before 
I  heard  of  the  adjustment  or  not.  I  do  not  know  when  the  adjustment 
was. 

314  Q.  Do  you  not  recollect  having  a  conversation  with  Mr.  Bate- 
man about  the  adjustment  and  about  cutting  out  the  butchers  and 

bakers,  in  Mr.  Parker's  office? — A.  That  was  long  after  that. 

Q.  Was  that  conversation  with  Mr.  Batemaii  before  that  in  which  he 
said  he  had  got  stuck  ? — A.  Why,  certainly. 

Q.  So  that,  before  you  had  the  conversation  with  Mr.  Bateman  about 
excluding  the  butchers  and  bakers  and  your  claim,  you  had  been  notified 
that  these  vouchers  of  Colonel  Morrow's  were  fraudulent  ? — A.  By  whom 
do  you  mean  ? 

Q.  You  had  been  notified  in  the  conversation  with  Mr.  Bateman? — 
A.  Yes,  that  was  in  the  conversation  with  Mr.  Bateman.  He  said  that 
he  had  been  stuck  with  the  rest.  I  think  that  is  what  he  said. 
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Q.  You  said  that  you  told  Mr.  Bateman  (in  that  conversation  where 
Mr.  hatem.-m  -aid  that  you  told  him  that  you  would  squeeze  him  if  they 
did  nut  let  you  into  that  compromise),  you  say  that  you  did  tell  him  that 
the-e  other  creditors  might  make  him  trouble  un  at  the  War  Department, 
did  yon? — A.  That  was  at  Mr.  Parker's.  I  think  I  said  that  that  class 
of  claims  would  give  trouble,  if  any. 

<v>.  It  was  in  your  mind  at  that  time  that  that  class  of  claims  would 
make  him  trouble,  because  these  fraudulent  vouchers  had  been  settled? — A. 
No,  sir ;  because  Mr.  Bryan  had  been  to  my  office  a  short  time  before  that 
and  asked  mo  about  a  claim,  and  claimed  that  the  bankers  had  taken  all 
the  resources  of  Colonel  Morrow  and  appropriated  them  to  their  accounts 
and  left  them  out. 

Q.  You  know  that  a  creditor  has  the  right  to  pay  one  debtor  his  entire 
debt,  and  not  pay  another  debtor  anything,  and  that  that  transaction  is 
you  know  that  as  a  matter  of  law? — A.  Yes,  sir;  preferred  cred- 


itors. 

315  Q.  Now,  then,  there  could  come  no  trouble  to  this  man  because 
they  were  preferred  creditors.     There  must  be  some  other  trouble 

about  it.  And  if  the  trouble  could  not  come  from  the  War  Department 
because  they  had  preferred  their  creditors  and  paid  some  in  full,  what  was 
in  your  mind  when  you  said  that  they  might  have  trouble  up  at  the  War 
Department? — A.  That  if  the  complaints  from  that  class  was  made,  and 
the  transaction  brought  to  the  notice  of  the  War  Department,  that  they 
would,  perhaps,  have  Colonel  Morrow  adjust  his  income  to  his  indebted- 
ness fairly. 

Q.  Do  you  claim  that  the  War  Department  has  any  such  power  as 
that  ? — A.  I  do  not  know  what  their  power  is. 

Q.  Do  you  not  know  that  they  do  not  have  any  such  power  as  that  ? — 
A.  I  am  not  defining  their  powers. 

Q.  I  am  asking  you  about  it  because  you  are  now  saying  what  it  is. 
Was  it  not  in  your  mind  when  you  said  that  he  might  have  trouble  from 
these  others  that  these  other  claimants,  yourself  included,  might  expose 
the  fact  to  the  War  Department  that  these  vouchers  were  fraudulent  and 
have  him  dismissed  from  the  service? — A.  No,  sir. 

Q.  Could  there  any  other  trouble  come  to  him  or  them  except  dismiss- 
ing him  from  the  service  and  cutting  his  pay  off  entirely  ? 

Mr.  CALKTXS.  That  is  not  involved  in  any  statement  that  the  witness 
has  made.  The  trouble  with  Colonel  Morrow  was  not  spoken  of  at  all  in 
the  conversation  in  the  examination-in-chief.  The  trouble  that  he  spoke 
of  was  the  trouble  that  it  might  make  the  bankers  by  these  men  being  left 
out  of  the  settlement  that  had  absorbed  his  assets. 

Mr.  CHANDLER.  There  is  a  trifling  conflict ;  it  is  only  a  shaded  con- 
flict between  this  gentleman  and  Mr.  Bateman.  Mr.  Bateman  swears 
that  he  came  to  him  and  said,  "  If  you  do  not  let  me  into  this 

316  settlement  with  Colonel  Morrow,  I  will  so  squeeze  hi  mat  the  War 
Department  that  you  will  get  nothing."     That  is  Mr.  Baternan's 

-tory.  General  Swaim  says,  "  I  told  him  that  if  there  was  not  some  rec- 
ognition of  these  other  claims,  trouble  might  come."  I  want  to  show  from 
General  Swaim  himself  that  trouble  could  not  come  except  in  the  manner 
that  Mr.  Bateman  said  it  would  come,  and  if  I  have  shown  that  I  have 
shown  what  we  started  out  to  prove. 
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Mr.  CALKINS.  You  have  shown  an  argument,  if  the  Court  please.  The 
counsel  is  trying  to  show,  or  make  the  witness  swear  to  the  argument  or 
theory  which  he  himself  advances,  and  which  is  an  argument  he  may  make 
to  the  Court,  and  I  will  meet  it  squarely.  The  important  fact  that  the 
counsel  left  out  in  his  two  statements  between  the  parties  was  the  fact  that 
when  they  got  together  in  that  office,  Mr.  Bateman  made  a  thrust  at  the 
Army  which  General  Swaim  with  indignation  resented.  That  is  the  im- 
portant statement  and  that  is  the  important  thing  in  that  transaction,  and 
the  man  who  would  not  stand  up  for  his  brother  officers  in  the  Army  is  not 
worthy  of  being  in  the  Army. 

Mr.  CHANDLER.  A  good  officer  in  the  Army  stands  for  himself  like  any 
other  man  in  any  other  business,  and  he  does  not  need  any  knight-errant  to 
go  on  these  windy  campaigns  to  defend  him. 

At  the  request  of  the  President  the  question  was  again  read. 

Mr.  CHANDLER.  I  would  like  to  have  you  state  to  the  Court  whether, 
in  your  opinion,  as  the  law  officer  of  the  Army,  knowing  the  legal  effect  of 
this  settlement,  there  was  any  other  trouble  that  could  come  to  them  ? 

Mr.  CALKINS.  I  object  to  that.  It  is  certainly  the  most  improper  ques- 
tion that  could  be  asked  a  witness.  It  is  a  mere  question  of  law,  and  the 
rule  is  universal  that  every  man  knows  the  law.  I  submit  in  all 

317  candor  that  in  all  my  practice  I  never  heard  such  a  question  put 
to  any  witness  before. 

The  PRESIDENT.  As  I  understand,  you  wish  to  know  from  the  witness 
what  difficulty  he  had  in  his  mind  that  would  be  likely  to  happen  if  these 
cases  were  presented  to  the  War  Department? 

Mr.  CHANDLER.  Yes  ;  I  want  to  know  what  was  in  his  mind  when  he 
used  that  language. 

Mr.  CALKINS.  I  have  no  objection  to  that. 

The  WITNESS.  The  claim,  after  making  this  kind  of  complaint  to  the 
War  Department,  that  their  bills  were  not  being  paid,  and  that  there  was 
a  syndicate  which  had  taken  all  of  Colonel  Morrow's  pay  and  appro- 
priated none  of  it  to  these  bills  for  necessaries  for  his  family.  I  merely 
wanted  to  convey  my  idea  that  I  believed  it  was  a  wrong  and  improper 
transaction.  I  had  no  definite  purpose  of  a  threat  or  to  convey  any  know- 
ledge. It  was  simply  my  indignation  at  the  idea  of  his  talking  about 
frauds  that  I  considered  that  that  was  of  very  doubtful  propriety  in  that 
case. 

Mr.  CHANDLER.  Is  that  your  answer? 

The  WITNESS.  It  is. 

By  Mr.  CHANDLER: 

Q,'.  Had  you  not  at  that  very  time  decided  that  it  was  not  dishonorable 
in  an  officer  to  owe  debts?  Was  not  that  the  ruling  of  your  Department 
which  yourself  had  made  at  the  very  time  that  you  were  having  this  talk 
with  Mr.  Bateman? — A.  No  ;  it  is  not  dishonorable  to  owe  debts. 

Q.  And  that  it  was  not  a  subject  that  the  Department  had  cognizance 
of  if  one  neglected  to  pay  what  he  owed? — A.  I  have  always  held  that. 

Q.  Then  these  butchers'  bills  were  a  debt  simply ;  were  they  not  ? — A. 
Yes. 

318  Q.  So  that,  according  to  your  own  interpretation  and  the  decision 
of  the  Department,  no  trouble  could  come  to  him  from  his  not  paying 
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his  debts? — A.  The  Department  does  not  always  act  on  my  opinions  or 
advice. 

<^.  It  \va-  in  vt.ur  mind,  a>  a  rule  of  ethics,  that  no  danger  could  come 
to  an  utli«iT  for  failing  to  pay  a  debt,  was  it  not? 

Mi.  <  LLKIK&  I  object  to  that  for  this  reason:  This  witness  has  never 
said  in  any  examination  that  •  trouble  was  coming  to  Colonel  Morrow. 
Tli«  trouble  he  spoke  of  was  coming  to  these  other  persons.  Now  the 
counx  I  siv-,  ••  in  your  mind,  as  a  rule  of  ethics,  what  was  the  trouble  that 
\ mi  referred  to  which  was  coming  to  Colonel  Morrow."  What  trouble  un- 
it? Why,  if  these  other  creditors  went  up  and  made  proper  reproenta- 
tion-  to  the  War  Department  that  a  certain  line  of  men  had  swallowed  up 
the  aeeonnt-  of  an  officer,  and  left  his  butchers  and  bakers  and  other  honest 
men  unpaid,  that  would  give  them  trouble,  and  he  said  that  in  the  heat 
of  passion.  That  is  an  important  thing  in  this  transaction. 

Mr.  CHANDLER.  I  do  not  want  to  argue  it.  If  the  question  is  an  im- 
pr<>per  one,  and  the  Court  so  says,  I  will  not  press  it. 

The  PRESIDENT.  I  think  the  question  is  not  a  proper  one. 

Mr.  CHANDLER.  Very  well;  I  will  withdraw  it. 

By  Mr.  CHANDLER  : 

Q.  Did  you  say  yesterday  that  after  you  became  dissatisfied  with  a  cer- 
tain stock  transaction  which  you  mentioned,  you  had  no  further  dealings 
with  Bateman  &  Co.  in  regard  to  slocks? — A.  I  may  have  said  so. 

Q.  Was  it  true? — A.  That  as  soon  as  I  became  acquainted  with  the 
transaction,  I  had  no  further  dealings  with  them,  I  said. 

Q.  What  I  want  to  get  at  is  this :  Did  you  not  say  yesterday 

319       that  after  a  certain  specified  transaction,  which  you  then  did  specify, 

that  you  did  not  have  any  other  stock  transactions  with  Bateman 

&  Co.?     You  stated  that,  did  you  not? — A.  I  presume  so.     That  is  true, 

after  the  knowledge  came  to  me. 

Q.  Did  you  say  anything  about  any  knowledge  coming  to  you.  Did 
you  not  make  the  statement  yesterday  that  after  a  certain  stock  transaction 
you  had  none  other  with  Bateman  &  Co.  ?  Did  you  make  that  statement 
or  not  ? — A.  That  is  true ;  only  to  close  out  this  last  account,  I  said. 

Q.  Is  it  not  a  fact  that  you  dealt  considerably  in  stocks  with  them  after 
that,  after  the  transaction  which  you  complained  of,  and  which  you  said 
ended  your  business  with  the  bank?  Does  not  your  own  statement  which 
you  produce  show  that  you  had  transactions  amounting  to  $50,000  after 
that  ? — A.  I  can  explain  that  very  readily. 

Q.  In  the  first  place,  does  the  statement  show  that  ?  Answer  the  question 
first.  Does  your  own  statement  which  you  have  furnished  here  show  that, 
after  the  transaction  which  you  said  terminated  your  business  connection 
with  the  stock  matter,  you  still  had  over  $50,000  worth  of  stock  transac- 
tions with  that  firm  ?— A.  Yes,  in  this  way :  When  I  had  that  transac- 
tion the  tickets  that  explained  to  me  that  transaction  are  correct.  When 
they  made  me  out  this  statement  of  transactions,  which  was  a  long  time 
after,  putting  in  this  intermediate  sale  which  I  had  not  authorized  and  knew 
nothing  about,  then  I  was  not  satisfied ;  with  the  transaction  as  reported 
to  me  I  was  satisfied.  With  this  statement  that  they  make  out,  giving  a 
transaction  of  double  sale,  I  was  not  satisfied,  and  after  I  found  out  their 
double  sales  then  I  was  not  satisfied,  and  determined  not  to  do  anything 
more  with  them  than  I  could  help. 
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320  Q.  Is  that  all  the  explanation  you  wish  to  make  about  that? — 
A.  Yes,  sir. 

Q.  You  stated  yesterday  that  your  contract  with  Mr.  Brown  was  that 
you  were  to  loan  him  this  money  and  have  six  per  cent,  interest  on  it  and 
ten  per  cent,  on  his  part  of  the  profits  of  the  business  of  Bateman  &  Co. 
Did  you  ? — A.  That  is  true ;  yes. 

Q.  You  stated  that  Bateman  &  Co.  wanted  to  continue  that  loan  on  the 
same  terms,  did  you  ? — A.  I  stated  that  Mr.  Bateman  wanted  to. 

Q.  He  was  then  doing  business  under  the  name  of  Bateman  &  Co. ;  he 
signed  that  due-bill  "  Bateman  &  Co.''  Was  that  the  reason  this  ten  per 
cent,  and  six  per  cent,  interest  was  put  on  there? — A.  I  do  not  know  the 
reason  why  that  was  put  on  there. 

Q.  You  say  that  that  expression  did  represent  in  your  transaction  with 
Mr.  Brown  that  state  of  facts,  did  you  not  ? — A.  I  said  that  Mr.  Brown 
was  to  give  the  six  per  cent,  and  ten  per  cent,  of  his  net  profits. 

Q.  And  that  is  what  that  ten  per  cent,  and  six  per  cent,  interest  meant 
so  far  as  the  transaction  with  Mr.  Brown  was  concerned  ? — A.  That  was  so 
stated  in  Mr.  Brown's  note  which  he  took  up.  That  had  nothing  to  do 
with  this. 

Q.  When  Mr.  Brown's  note  was  given  up  to  you  by  Mr.  Brown  and 
his  collaterals,  this  [the  due-bill]  was  given  to  you  ? — A.  You  mean  when 
I  gave  Mr.  Brown's  note  up  to  him  this  was  given  to  me,  which  was  [yes 
or]  just  before. 

Q.  And  yet  you  told  the  Court  that  this  ten  per  cent,  on  this  note,  you 
have  no  recollection  of  at  all  and  did  not  know  when  it  was  made  or  why 
it  was  made,  or  that  it  was  made,  for  months  afterwards? — A.  I  say  that  I 
did  not  notice  it  at  the  time. 

321  Q.  And  for  months  afterwards? — A.  Yes,  for  I  had  not  seen  it 
for  months  afterwards. 

Q.  It  has  been  in  your  custody  all  the  time  ? — A.  Yes,  sir. 

Q.  Mr.  Bateman  did  not  have  it ;  he  could  not  have  put  this  on  clan- 
destinely afterwards? — A.  No,  sir. 

Q.  You  knew  it  when  you  sold  it  to  Mr.  Humphrey? — A.  Yes. 

Q.  You  knew  it  when  you  wrote  your  communication  to  the  Secretary 
of  War  ? — A.  Yes ;  I  knew  that  memorandum  was  on  there. 

Q.  Why  did  you  leave  it  off? — A.  Because  it  was  no  part  of  the  note 
and  no  part  of  the  transaction. 

Q.  Do  you  say  that  note  is  transferable  without  transferring  the  mem- 
orandum on  the  same  paper  that  the  note  is  on?  Do  you  mean  that  that 
note,  as  you  call  it,  or  due-bill,  is  capable  of  transfer  without  carrying  with 
it  this  memorandum  at  the  bottom  ? — A.  Why,  yes ;  I  think  I  might  have 
•cut  that  off  entirely  from  the  note ;  it  is  no  part  of  it. 

Q.  Do  you  know  that  to  cut  that  off  would  be  forgery  ? 

Mr.  CALKINS.  No ;  and  you  do  not  know  it  either. 

Mr.  CHANDLER.  I  do;  and  if  any  man  will  do  it  I  will  take  a  contract 
to  send  the  man  to  the  penitentiary  for  forgery. 

Mr.  CALKINS.  And  I  will  take  a  contract  that  no  man  could  be  indicted 
for  it. 

The  PRESIDENT.  We  do  not  care  to  hear  any  controversy  on  that  sub- 
ject. 
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By  Mr.  CHANDLER: 

Q.  Is  that  the  reason  why  you  did  not  mention  it  to  the  Secretary  of 
War,  because  it  was  no  part  of  the  note  ? — A.  Yes,  sir. 
Q.  You  did  transfer  it;  you  did  not  cut  it  off  as  a  matter  of  fact,  and 

you  did  transfer  it  to  Mr.  Humphrey  with  it  on  ? — A.  Yes,  sir. 

322  Q.  So  whatever  significance  it  had  without  being  cut  off  it  had 
in  the  hands  of  Mr.  Humphrey. 

Mr.  CALKINS.  I  object.     That  is  a  mere  legal  conclusion. 

Mr.  CHANDLER.  If  it  is  a  correct  legal  conclusion  you  ought  not  to- 
find  fault  with  it. 

Mr.  CALKINS.  In  that  case  you  ought  not  to  ask  the  witness  about  it. 

Mr.  CHANDLER.  This  witness  stands  here  in  a  double  capacity,  as  the 
law  adviser  of  the  Department  and  as  a  witness.  I  say  this  memorandum 
destroys  the  negotiable  value  of  the  instrument,  and  if  General  Swaim  is 
nearly  as  good  a  lawyer  as  his  counsel  he  must  know  that  this  memoran- 
dum takes  away  from  it  its  negotiable  character,  if  it  had  any  negotiable 
character,  and  that  there  are  authorities  within  thirty  feet  of  this  room 
which  show  that,  and  I  do  not  suppose  it  will  be  disputed. 

Mr.  CALKINS.  I  am  willing  to  state  the  exact  contention  between  the 
gentleman  and  myself  with  reference  to  that  memorandum.  As  I  stated 
to  the  Court  in  the  opening,  and  it  is  an  elementary  principle,  contracts 
exist  where  minds  meet  and  agree  upon  a  given  proposition,  and  no  con- 
tract actually  exists  unless  the  minds  of  two  or  more  persons  agree  upon 
the  proposition.  So  I  say  that  if  it  be  true,  as  General  Swaim  has  testified, 
that  that  memorandum  was  put  on  the  bottom  of  that  note  without  his 
knowledge  or  consent,  without  his  agreeing  to  it,  by  Mr.  Bateman,  it  forms 
no  more  a  part  of  that  note  than  if  I  had  written  it  there  or  Mr.  Chandler 
had  written  it  there.  The  contention  is  simply  as  to  whether  or  not  Mr. 
Bateman  is  correct  or  General  Swaim  is  correct  about  it.  That  is  the 
whole,  contention.  We  do  not  disagree  on  the  law.  I  admit,  of 

323  course,  that  if  General  Swaim  had  seen  the  memorandum  and  had 
said,  "  I  agree  to  that "  or  had  accepted  it  as  such,  it  would  be  a 

contract.  But  it  is  the  absence  of  the  assent  of  his  mind  that  makes  it  an  es- 
sential quality  in  this  transaction.  That  is  the  point  that  he  and  I  are  con- 
tending about.  I  say  it  is  unfair  for  him  to  be  asking  the  witness  a  legal 
conclusion,  or  to  argue  the  case  with  the  witness  as  he  goes  along.  Let 
him  state  what  was  said  and  let  the  Court  draw  its  conclusion  from  that. 
I  know  in  cross-examination  you  may  put  direct  questions,  that  you  can 
probe  to  the  bottom,  put  the  knife  in  and  turn  it  around,  but  you  have  to 
do  that  about  a  fact  and  not  about  a  question  of  law.  I  know  that  is 
their  theory,  but  it  is  not  our  theory.  The  misfortune  of  this  whole  con- 
troversy is  that  these  parties  seem  to  be  apart  on  a  great  many  things. 

Mr.  CHANDLER.  If  one's  word  made  all  the  testimony  there  was,  that 
would  be  correct. 

Mr.  CALKINS.  Excuse  me,  but  I  want  to  add  one  thing  to  my  state- 
ment, that,  under  Mr.  Bateman's  statement  also,  it  forms  no  part  of  the 
note  ;  he  savs  that  it  related  to  another  conversation  between  Mr.  Brown 
and  General  Swaim,  and  I  do  not  agree  that  under  his  statement  it  forms 
a  part  of  the  note. 

Mr.  CHANDLER.  Mr.  Bateman  shows  that  this  note  was  given  at  the 
time  of  the  surrender  of  the  other,  and  it  was  designed  to  express  on  its 
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face  the  condition  of  the  account  between  General  Swaim  and  Mr.  Brown  ;• 
that  Mr.  Brown  owed  him  $5,000,  and  also  owed  him  ten  per  cent,  on 
whatever  profits  he,  Brown,  should  have,  not  then  ascertained,  but  to  be  as- 
certained, and  he  owed  him  six  per  cent.  Mr.  Bateman  says  that  this  paper 
expresses  that  agreement.  Now,  General  Swaim  comes  in  here  and  admits 
that  he  has  this  paper  in  his  possession  for  months,  and  he  claims  that  he 
did  not  see  this  memorandum  upon  the  bottom  of  it.  The  testi- 

324  mony  of  General  Swaim,  to  my  mind,  is  that  he  did  see  it,  because 
no  sane  man  can  believe  that  another  man  has  a  business  paper  in 

his  hands  and  never  has  seen  it. 

Mr.  CALKINS.  That  is  argument. 

Mr.  CHANDLER.  But  you  are  saying  that  his  testimony  is  limited  to  the 
fact  that  he  said  he  did  not  see  it;  I  say  it  is  not.  I  say  his  own  statement 
that  he  made  is  that  he  had  it  so  long  that  he  must  have  seen  it,  and  it  is 
absurd  to  talk  about  it.  General  Swaim  has  given  an  explanation  to  this 
paper  which  1  wish  to  get  from  him  also.  (To  the  witness.)  Did  you 
not  hear  Mr.  Calkins  say  when  this  paper  was  produced  in  evidence,  and 
when  he  was  making  his  statement  to  the  Court,  that  this  ten  per  cent, 
represented  a  sliding  scale  of  interest,  this  ten  per  cent,  as  put  on  this  very 
paper  ? 

Mr.  CALKINS.  As  I  supposed. 

Mr.  CHANDLER.  Did  Mr.  Calkins  make  that  statement  in  your  behalf  ? 

The  WITNESS.  My  recollection  is  that  he  said  it  might ;  he  thought  so. 

Q.  Where  did  he  get  that  impression  from,  had  you  told  him  that  ? — 
A.  I  do  not  think  I  had. 

Q.  Does  it  represent  that  view  in  your  mind  ?  You  say  that  you  agreed 
with  Mr.  Bateman  that  he  should  pay  you  a  sliding  scale  of  interest,  be- 
tween six  and  ten  per  cent.,  that  he  was  anxious  to  get  this  investment ; 
you  say  you  told  him  that,  do  you  not? — A.  I  say  that  he  was  not  certain 
as  to  what  interest  he  could  or  would  pay. 

Q,.  Did  you  not  say  that  he  told  you  that  he  wanted  to  continue  this 
loan  ? — A.  Yes,  sir. 

325  Q.  And  that  he  could  afford  to  pay  between  six  and  ten  per 
cent.? — A.  Yes,  sir. 

Q.  And  would  do  it?— A.  Yes. 

Q.  And  that  the  interest  was  not  to  be  defined  on  this  instrument  ? — 
A.  O,  no. 

Q.  It  was  to  be  between  six  and  ten  per  cent ;  did  you  not  say  that  ? — 
A.  He  said  he  could  pay  more  than  six. 

Q.  Did  you  say  that  ? — A.  I  think  not.  He  said  he  could  pay  more 
than  six  per  cent.,  and  he  wanted  it  on  the  terms  that  Mr.  Brown  had  it. 
I  determined  not  to  let  him  have  it  for  the  reasons  I  state. 

Q.  Do  you  mean  give  you  ten  per  cent,  on  the  entire  profits  of  the 
business  ? — A.  No  ;  his  interest  in  the  business.  He  then  was  about  mak- 
ing arrangements  for  a  New  York  partner,  so  I  understood. 

Q.  Did  you  understand  that  he  wanted  it  on  the  terms  that  Mr.  Brown 
had  it,  or  wanted  it  on  the  terms  which  would  include  the  ten  per  cent, 
on  all  the  business  ? — A.  He  wanted  it  on  the  terms  that  Mr.  Brown 
had  it. 

Q.  And  he  was  willing  to  pay  more  than  six  per  cent,  interest  ? — A. 
Yes,  sir. 
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Q.  And  you  .said  also  yesterday  that  you  complained  of  some  interest 
account  that  wa>  in  your  accounts,  and  said  that  Mr.  Bateman  promised 
to  furnish  you  with  money  at  three  percent.? — A.  Yes,  sir ;  on  New 
York  stork-. 

Q.  And  that  Mr.  Bateman  told  you  as  a  reason  why  he  would  furnish 
you  money  and  charge  three  per  cent,  was  that  he  could  get  all  the  money 
he  wanted  in  New  York  for  three  per  cent. ;  did  you  not  say  that  ? — A. 
No,  sir ;  I  said 

Mr.  CALKINS.  That  is  enough.  You  have  answered  the  question,  un- 
less you  wish  to  make  an  explanation. 

;;ji;  By  Mr.  CHANDLER  : 

Q.  I  will  ask  you  one  other  question.  Why  did  you  withdraw 
this  suit  after  Mr.  Bateman  published  those  charges  ? — A.  To  refer  it  to 
arbitration,  where  I  had  wanted  it  to  go  for  a  long  time. 

Q.  Did  the  making  of  the  charges  have  anything  to  do  with  the  with- 
drawing of  the  suit  ? — A.  No,  sir ;  I  suppose  not. 

Q.  You  tell  the  Court  that  the  fact  that  the  charges  which  have  been 
made  against  you  in  Mr.  Bateman's  letter  of  the  16th  of  April  had  no  in- 
fluence on  your  mind  whatever  in  withdrawing  this  suit,  do  you  ? — A. 
No,  I  do  not  say  that. 

Q.  I  am  asking  you  to  say  whether  it  did.  Answer  it  yes  or  no.  Did 
it  have  any  influence  at  all  on  your  mind  ? — A.  I  cannot  say  that.  It 
was  not  the  controlling  influence.  The  controlling  influence  was  to  get 
it  before  an  arbitrator  to  settle  it  quickly,  economically,  and  quietly. 

Q.  You  brought  a  suit  in  court,  then,  where  you  could  settle  it  ? — A. 
Yes,  sir. 

Q.  And  you  chose  to  withdraw  it  for  that  single  purpose,  did  you  ? — 
A.  Yes,  sir  ;  for  arbitration. 

Q.  No  other  reason  operated  on  your  mind  ? — A.  That  was  the  con- 
trolling reason.  I  cannot  tell  whether  there  were  any  other  reasons  in 
my  mind,  but  I  know  that  was  the  controlling  reason,  for  I  had  always 
been  anxious  to  get  it  arbitrated. 

Q,.  And  in  the  conferences  with  Mr.  Bateman  all  you  talked  about  was 
this  due-bill  ? — A.  O,  no  ;  we  talked  about  the  whole  proceeding. 

Q.  You  talked  about  the  other  matters  ? — A.  Of  course. 

Q.  In  your  examination-in-chief  you  did  not  state  anything  about  that ; 
you  stated  what  you  said  was  the  entire  conversation. — A.  As  I  recollected 

it,  I  think. 

327  Q.  You  said  yesterday  that  the  reason  you  transferred  this  to 

Mr.  Humphrey  was  that  you  did  not  want  the  notoriety  of  a  liti- 
gation about  your  accounts  with  Mr.  Bateman,  did  you  ? — A.  I  said  that 
that  was  the  reason  I  transferred  it  to  them,  and  to  collect  it. 

Q.  Then  you  said  also  yesterday  that  you  knew  when  you  did  transfer 
it  that  all  these  accounts  between  you  and  Mr.  Bateraan  could  be  adjusted 
in  that  suit,  did  you  ? — A.  I  may  have  done  so  ;  that  is  true. 

Q.  Did  you  so  state  yesterday  ? — A.  If  the  question  was  asked  I  pre- 
sume I  did. 

Q.  You  recollect  what  you  did  say  ? — A.  No,  sir ;  I  do  not. 

Q.  There  was  no  set-off  that  Mr.  Humphrey  claimed  to  this  note  ? — A. 
Certainly  not. 
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Q.  So  that  in  all  the  litigation  that  would  follow  in  the  name  of  Mr. 
Humphrey,  the  only  accounts  that  could  be  brought  into  the  controversy, 
and  the  only  business  matters  that  could  be  exposed  as  a  defense  to  this 
note  was  your  business  and  Mr.  Bateraan's  business? — A.  Of  course; 
certainly. 

Q.  And  you  transferred  it  to  Mr.  Humphrey  to  get  rid  of  that  expose, 
knowing  at  the  time  that  that  expose  would  follow  as  a  matter  of  course? 
((No  answer.) 

Mr.  CHANDLER.  That  is  all. 

Red  irect-exami  nation  by  Mr.  Calkins  : 

Q.  I  will  commence  where  the  counsel  left  off.  What  is  the  fact  about 
that  ? — A.  About  the  transfer  ? 

Q.  No ;  about  the  fact  that  you  transferred  it  for  the  sole  reason  that 
an  expos^  would  necessarily  come. — A.  No,  sir ;  I  did  not  expect  any  ex- 
pose. In  the  first  place,  I  expected  that  he  would  settle  it  without  any 
suit. 

328  Q.  And  the  transfer  of  it  would  bring  that  about  how? — A.  By 
our  consent  to  an  arbitration,  which  we  did  finally ;  that  is,  if  we 

could  not  adjust  it  ourselves. 

Q,.  On  yesterday  you  were  asked  in  cross-examination,  as  recorded  on 
•the  279th  page  of  the  record,  this  question  :  "  Answer  my  question.  Are 
you  able  at  this  instant  to  tell  this  Court  that  Mr.  Bateman  owes  you  any- 
thing ?  Answer  yes  or  no  ;  I  have  a  right  to  a  full  and  direct  answer/' 
Your  answer  is,  "  No,  sir."  I  will  ask  you  to  state  what  the  fact  is  with 
reference  to  the  balance,  if  any,  that  Mr.  Bateman  admitted  that  he  owes 
you,  and  what  knowledge  you  had  of  that  at  the  time? — A.  I  had  the 
knowledge  that  there  was  a  balance  due  on  that  account. 

Q.  Of  how  much  ?— A.  Of  some  $30  or  $40. 

Q.  Your  answer,  "  No,  sir"  to  this  question  referred,  then,  to  whose 
knowledge,  yours  or  Mr.  Bateman's.  Does  it  refer  to  your  understanding 
of  the  account  or  Mr.  Bateman's  understanding  of  the  account  ? — A.  Of 
course  that  relates  to  Mr.  Bateman's  understanding  of  the  account.  If  his 
account  here  is  correct,  then  he  would  owe  me  only  between  $30  and  $40  ; 
if  my  accounts  are  correct,  he  would  owe  me  several  thousand  dollars. 
That  is  what  I  meant  to  say.  I  meant  to  convey  the  idea  that  that  matter 
was  unadjusted,  and  the  arbitrator  might  give  it  to  me  or  might  give  it  to 
him. 

Mr.  Calkins  submitted  the  following  letter. 

The  JUDGE-ADVOCATE.  By  the  consent  of  counsel,  I  read  a  portion  of 
a  letter  signed  by  A.  E.  Bateman  and  addressed  to  General  Swaim  under 
date  of  September  5,  1882  : 

WASHINGTON,  D.  C.,  September  5th,  1882. 
MY  DEAR  SWAIM  :  After  working  for  one  week  I  have  at  last  worked  off  the 

329  Ivanhoe.     I  send  you  a  notice  herewith.    The  Columbia  Nos.  2  and  3  is  working 
very  fine,  and  some  has  been  sold  quite  high.     If  you  can  place  any  out  there 

at  $1  per  share,  you  can  promise  at  least  $2.00  late  this  year.  I  have  taken  four 
thousand  for  you  at  40,  and  six  thousand  for  myself  at  same  figures.  I  will  do  what 
I  can  to  place  it  as  fast  as  market  will  take  it  at  $1.50  per  share.  *  *  *  * 

A.  E.  BATEMAN. 
Place  some  Columbia  at  $1.00  if  you  can  ;  safe  for  $1.50. 

The  JUDGE-ADVOCATE.  A  portion  of  that  letter  H  omitted. 
16285 12 
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By  Mr.  CALKINS  : 
( J    Did  you  receive  this  letter  from  Mr.  Bateman  while  you  were  West?— 

A.   I  did.  ' 

Q.  Tak<  tli.-  two  Irttn--  I  hand  you  and  state  to  the  Court  whether  one 
is  in  answi-r  t..  tin-  other. — A.  Yes,  sir. 

»  *.  You  may  state,  as  matter  of  fact,  whether  or  not,  in  your  attempts 
to  sell  -to,  k,  it  was  in  relation  to  this  letter  which  has  just  been  read. — 
A.  Why,  certainly  .  ami  «m  those  representations  only.  I  knew  nothing 
about  it  myself :  I  made  uo  effort  beside  speaking  to  a  few  personal  friends 
tin-re  who  wanted  it. 

Q.  But  was  a  sale  accomplished  ;  that  is  what  I  ask  ? — A.  No,  sir. 

Q.  I  read  you  this  statement  from  the  letter  of  September  11 : 

Yours  to  baud.    I  have  been  and  will  do  what  I  can  for  the  accounts,  of  course.   It 
is  up-hill  business  west  of  Chicago  and   St.  Louis  where  the  same  business  is  done;; 
still  I  hope  when  I  get  over  to  Lawrence  in  a  few  days  I  will  be  able  to  do  so;  at 
BMt,  I  will  try. 

What  accounts  did  you  refer  to? — A.  He  wanted  country  accounts,  he 
said,  and  knowing  I  had  acquaintances  out  there,  he  was  very  anxious  I 

should  recommend  some  of  them  to  his  bank. 
330          Q.  For  what  purpose  ? — A.  A.j  correspondents. 

Q.  The  accounts  you  refer  to  here  are  those  accounts,  are  they? — 
A.  Yes;  some  of  those  country  banks  deal  in  stocks,  and  he  was  anxious  to 
get  as  many  of  that  kind  from  the  country  as  he  could  to  deal  through 
his  bank,  and  also  country  customers. 

Q.  One  other  question  and  I  think  I  am  through.  You  stated  that  at 
the  time  you  had  the  conversation  with  Mr.  Bateman  in  front  of  his  bank, 
in  which  he  said  to  you  that  the  bank  had  been  stuck  on  the  Morrow  ac- 
counts, or  words  to  that  effect,  that  the  conversation  occurred  after  it  had 
been  noised  around  about  the  Morrow  pay-accounts  ? — A.  Yes,  sir  ;  after 
being  in  the  newspapers. 

Q.  How  long  before  that  conversation  had  you  heard  these  rumors  ? — 
A.  It  had  been  some  time. 

Q.  State  what  rumors  you  had  reference  to  that  brought  it  to  your  at- 
tention.— A.  There  was  talk  on  the  street,  and  it  was  published  in  the 
New  York  and  Washington  papers. 

Mr.  CALKINS.  I  believe  that  concludes  my  re-examination. 

Mr.  CHANDLER.  I  want  to  ask  one  question  about  this  letter  of  Mr. 
Bateman's.  When  this  case  opened,  did  you  not  have  a  letter  in  your 
possession  of  Mr.  Bateman's  which  you  claim  was  the  report  to  you  of  the 
purchase  of  this  copper  stock  ? — A.  These  are  the  only  two. 

Q.  Did  you  not  claim  in  the  early  stage  of  this  inquiry  that  you  knew 
nothing  about  the  difference  between  No.  2  and  No.  3  copper  stock  ? — A. 
No,  sir ;  I  did  not. 

Mr.  CALKINS.  I  beg  pardon  of  the  Court.  Our  claim  was  that  we 
demanded  the  stock  and  never  could  get  it. 

Mr.  CHANDLER.  Was  it  not  your  claim  that  Mr.  Bateman  disobeyed 

instructions  because  he  furnished  you  Nos.  2  and  3  ? 
331  Mr.  CALKINS.  Yes ;  and  it  is  now. 

Mr.  CHANDLER.  And  that  you  did  not  know  anything  about  No. 
2  and  No.  3?  Did  you  not  state  to  the  Court  that  you  did  not  know  the 
difference  between  No.  2  and  No.  3  stock  ? 
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Mr.  CALKINS.  I  did  not  state  anything  to  the  Court  about  Nos.  2  and 
3.  The  first  time  we  had  notice  of  the  stock  was  when  it  was  produced 
here.  The  fact  that  he  said  in  his  letter  that  he  bought  us  4,000  shares 
of  No.  2  is  what  fixes  the  transaction.  It  is  the  first  question  that  has 
ever  been  put  to  the  witness  on  the  subject  of  No.  2  and  No.  3. 

Mr.  CHANDLER.  Will  you  say  that  you  did  not  hand  that  letter  to  Gen- 
eral Swaim  and  examine  him  before  this  Court  on  that  theory,  that  he  was 
misled  about  this  stock  being  No.  1? 

Mr.  CALKINS.  I  do.  I  never  handed  that  letter  to  General  Swaim  in 
this  examination.  I  handed  it  to  Mr.  Bateman,  but  this  is  the  first  time 
it  has  been  called  to  the  witness'  attention. 

By  Mr.  CHANDLER  : 

Q.  In  your  examination  (to  the  witness)  did  you  not  testify  that  the  in- 
structions given  by  you  about  this  stock  were  not  followed,  and  that  you 
did  not  know  anything  about  No.  2  and  No.  3  copper  stock  ? — A.  I  may 
have  done  so. 

Q.  Now,  this  letter,  written  September  5,  1882,  reporting  the  purchase 
of  stock  to  you,  speaks  of  it  as  Nos.  2  and  3  stock,  this  letter  of  Mr.  Bate- 
man's  which  you  have  just  introduced  in  evidence.  Is  that  correct  ? — A. 

1  presume  so. 

Q.  So  that  at  this  date  you  knew  precisely  the  character  of  your  copper 
stock,  did  you  ? — A.  I  suppose  so. 

Q.  Then  why  did  you  say,  at  an  early  stage  of  this  case,  that  you  knew 

nothing  about  it  ? 

332  Mr.  CALKINS.  I  insist  that  this  is  the  first  time  the  witness  has 

ever  spoken  about  that.  The  whole  conversation  was  between  Mr. 
Bateman  and  myself.  He  has  given  no  testimony  on  that  subject.  I  will 
state  frankly  that  our  theory  is  that  we  went  and  demanded  this  stock  and 
were  put  off  by  Mr.  Bateman  from  time  to  time.  But  I  did  not  go  into  the 
matter;  I  left  it  where  they  put  it.  When  Mr.  Bateman  was  being  exam- 
ined and  the  record  w.is  handed  to  me,  I  asked  him  if  he  did  not  report 
that  he  bought  so  many  shares  of  stock  of  No.  2  for  General  Swaim,  and 
he  said  he  did,  and  then  I  showed  him  the  letter  which  bore  out  my  state- 
ment. The  fact  that  he  wrote  in  another  letter  that  Nos.  2  and  3  were  get- 
ting along  finely  was  an  entirely  distinct  fact,  and  has  nothing  to  do  with 
the  claim  I  make.  I  claim  that  when  the  broker  reports  that  he  buys  No. 

2  stock  the  customer  is  entitled  to  have  No.  2  stock  delivered,  no  matter 
what  it  is.    He  wrote  to  General  Swaim  about  Nos.  2  and  3,  but  this  is  the 
first  time  this  witness  has  been  interrogated  on  the  subject. 

By  Mr.  CHANDLER  : 

Q.  This  letter  (to  the  witness)  we  are  speaking  of  was  written  before 
that  other  one? — A.  I  presume  so. 

Q.  At  the  time  you  introduced  this  other  letter,  you  had  this  one  in 
your  possession  ? — A.  Certainly. 

Q.  And  this  was  the  letter  which  reported  the  sale  to  you,  and  that  was 
the  letter  which  called  upon  you  in  general  terms  afterwards  to  pay  for 
it  ? — A.  It  reports  the  purchase  afterwards. 

Q.  The  other  letter  is  dated  September  13,  and  this  September  5. 
Now,  if  you  wanted  the  Court  to  understand  this  transaction  fairly,  why 
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did  you  not  offer  this  letter  instead  of  the  other? — A.  Because  I  did  not 
want  it  onVn-d. 

Q.  But  this  letter  referred  to  this  stock.     You  said  you  were 

333  willing  to  place  it  out  there.     Mr.  Calkins  has  asked  you  whether 
you  were  going  to  try  to  place  some  stock  in  Kansas.     That  i.-  the 

identical  -t«M-U,  i-  it  not? — A.  "i  68. 

(J.  Yon  would  not  undertake  to  place  any  stock  that  you  did  not  be- 
lieve was  good? — A.  No,  sir;  I  did  not  place  any  there.  I  believed  it 
to  be  good  then. 

Q.  So  that  at  the  time  it  was  purchased  for  you,  and  when  you  paid  for 
it,  von  L-lirved  it  to  l>e  good? — A.  Yes,  sir. 

< ,».  And  when  you  turned  it  back  to  Mr.  Bateman  and  claimed  he  did 
not  follow  your  instructions,  you  claimed  it  to  be  bad? — A.  I  never 
turned  it  back  to  Mr.  Bateman ;  I  never  saw  it  until  it  was  on  this  table. 

Q.  How  high  did  this  stock  go  after  you  purchased  it? — A.  I  never 
heard  of  its  having  any  value  at  all. 

Q.  Do  you  not  know  it  was  sold  on  the  market  here  as  high  as  60,  70, 
and  80  cents  after  you  purchased  ? — A.  I  do  not. 

By  Mr.  CALKINS  : 

Q.  State  whether  or  not  you  were  present  at  a  consultation  with  your 
counsel  when  it  was  determined  how  far  to  go  into  these  matters  and  what 
t  •  leave  out. 

Mr.  CHANDLER.  I  object  to  that. 

Mr.  CALKINS.  But  I  do  not  want  to  be  placed  in  this  position  before 
the  Court.  What  I  object  to  is  this :  When  we  undertook  to  shorten  this 
examination  I  did  not  regard  the  second  letter  as  of  any  value  before  the 
Court  except  to  explain  another  letter  introduced  by  General  Swaim ;  that 
is  all  the  value  I  attached  to  the  last  letter  introduced.  When  we  have 
agreed  to  undertake  to  shorten  this  investigation,  it  is  only  fair  to  General 
Swaim,  if  there  is  any  imputation  which  my  friend  wants  to  place  upon 
him  for  not  introducing  this  letter  at  an  earlier  stage,  to  let  the 

334  matter  rest  where  it  belongs,  and  that  is  where  it  belongs.     Mr. 
Johnston  and  I  had  concluded   not  to  go  into  this  stock  matter — 

not  to  touch  it  at  all — and  it  has  incidentally  been  drawn  out  in  cross-ex- 
amination. I  think  that  statement  is  due  to  the  Court  and  to  General 
Swaim. 

The  President  said  that  the  Court  had  no  questions  to  ask  of  the  witness 
at  the  present  time. 

SETH  A.  TERRY,  a  witness  called  by  the  defendant,  was  then  duly 
sworn  by  the  Judge- Advocate,  and  examined  as  follows  : 

By  Mr.  CALKINS  : 

Question.  Please  state  your  residence  and  occupation. — Answer.  I  re- 
side in  Washington,  and  am  a  clerk  in  the  War  Department,  under  Gen- 
eral Swaim. 

Q.  How  long  have  you  been  in  that  Department  ?— A.  I  went  into 
that  office  December  1,  1881. 

Q,.  How  long  have  you  known  General  Swaim  ? — A.  Since  1867  or 


181 

Q.  How  long  have  you  known  Mr.  Bateman  ? — A.  Since  the  latter 
part  of  November,  1882. 

Q.  Do  you  recollect  the  circumstance  of  going  to  Mr.  Bateman's  office 
on  General  Swaim's  account  on  business  at  any  time? — A.  I  do. 

Q.  When?— A.  In  February  or  March,  1883. 

Q.  What  was  the  business  you  went  there  for  ? — A.  To  get  a  statement 
from  them,  or  to  adjust  or  harmonize  the  differences  between  the  account 
that  I  made  out  and  an  account  furnished  by  them  to  General  Swaim. 

Q.  State  how  many  accounts  you  had  made  out  at  that  time  for 

335  General  Swaim,  and  what  you  made  them  out  from. 

Mr.  CHANDLER.  I  object  to  that.    It  cannot  bind  us  in  any  way. 

Mr.  CALKINS.  Did  you  make  up  a  statement  of  that  account ;  and  if 
you  did,  state  whether  or  not  you  took  it  with  you  to  the  house  of  Bate- 
man &  Co. — A.  I  made  up  an  account  first  from  the  statements  furnished 
by  Bateman  &  Co.  of  purchases  and  sales,  and  found  out  that  there  had 
been  several  purchases  of  which  I  found  no  account  in  the  notices. 

Q.  What  did  -you  do  with  that  statement  which  you  compiled  ? — A.  1 
think  I  first  went  down  to  Bateman  &  Co.  and  asked  them  whether  they 
were  carrying  some  stocks  where  I  had  found  the  notices  of  purchase  and 
no  notice  of  sales,  and  was  informed  that  they  were  not  carrying  those 
stocks,  and  I  got  from  them  the  dates  of  the  sales  of  those  stocks. 

Q.  What  is  it  that  you  could  not  find  ? — A.  I  found  in  the  notice 
where  it  was  bought,  but  I  found  no  sale  of  that  stock  ;  no  notice  of  sale. 

Q.  When  you  went  there  did  you  take  the  statements  that  you  had 
compiled  with  you  ? — A.  I  am  not  positive  about  that. 

Q.  Did  you  at  a  subsequent  time  take  the  statements  which  you  had 
compiled  with  you  ? — A.  Yes,  sir. 

Q.  Was  that  the  first  or  second  statement  that  you  took  with  you  ? — 
A.  It  was  the  statement  put  in  ink.  The  first  statement  was  in  pencil  and 
afterwards  it  was  put  in  ink. 

Q,.  State  what  conversation  occurred. — A.  The  first  time  I  went  there 

I  went  to  get  a  notice  simply  as  to  whether  they  were  carrying  these 

stocks.     When  they  gave  me  the  dates  of  the  sales  of  those  stocks  I  went 

back  and  finished  the  statement.     The  statement  did  not  comprise 

336  the  sale  of  those  stocks  until  they  furnished  me  the  dates  of  the 
sales,  because  I  did  not  know  they  were  sold.     Then  I  finished 

the  statement.  I  think  this  is  the  statement  I  had  (referring  to  a  paper 
handed  to  him,  D). 

Q.  State  when  you  went  back  and  made  up  this  return  in  ink  what  you 
did  with  it. — A.  I  do  not  remember  whether  I  took  that  down  then  or  not. 
I  know  that  Mr.  Bateman  came  into  the  office  and  General  Swaim  said  to 
him  that  I  did  not  agree  with  him  as  to  the  amount  due  or  the  amount 
standing  between  them.  I  do  not  remember  whether  it  was  a  debit  or  credit. 

Q.  In  whose  office  was  that? — A.  In  General  Swaim's  office.  The  gen- 
eral said,  u  Mr.  Bateman,  Mr.  Terry  has  been  working  on  these  accounts, 
and  he  does  not  make  them  agree  with  yours,"  and  said  that  I  had  made 
up  a  statement.  Mr.  Bateman  said,  "  It  is  all  right ;  whatever  you  are  in 
doubt  about  I  will  furnish  you  ;  if  you  disagree  with  me  in  any  respect  I 
will  furnish  a  statement  showing  the  whole  thing."  I  went  down  to  Mr. 
Bateman's  afterward  to  get  a  statement  covering  some  time  that  was  not 
covered  by  any  statement  that  the  general  showed  me  in  which  sonu-  of 
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these  purchases  ami  -ale-  must  have  appeared,  and  I  got  a  duplicate,  which 
i-  tlii-  -tat. 'in. -in  in-trn-inir  to  paper  I),  [Exhibit  J]  from  them. 

(J.  You  may  -talc  after  y..u  Lr<>(  this  duplicate  what  you  did  with  refer- 
ence t<.  trvin-  t"  -traiirhten  out  these  accounts,  aud  what  you  told  Mr. 
Halt-man  and  what  Mr.  Batenian  told  you  on  that  subject. — A.  Mr.  Bate- 
maii  -aid  he  woultl  furnish  any  statements  of  explanation-,  and  the  general 
desired  that  I  should  go  down  and  go  over  their  books  with  them  and  un- 
ravel the  whole  tiling,  -itt  it  down  and  harmonize  the  differences.  I  went 
down  there  three  times,  I  think  ;  I  am  positive  I  went  there  twice.  Once 
Mr.  I'.atemaii  was  not  in.  Another  time  Mr.  Batenian  said  to  me  that  he 
wa.-  verv  IHI-V  and  could  not  attend  to  it,  and  I  went  there  a  third  time, 
anil  he  stated  about  the  same  thing;  but  that  if  I  would  come  down 

337  some  other  time,  he  would  have  a  man  go  over  the  books    with 
me  and  adjust  everything.     General  Swaim  had  said  that  he  did 

not  make  it  agree  with  Mr.  Batenian,  nor  did  I,  and  that  he  would  refer  it 
to  some  one  and  abide  by  whatever  they  said,  and  as  I  got  no  satisfaction 
in  going  there  two  or  three  times,  supposing  that  was  done,  I  dropped  the 
matter,  and  the  general  never  said  anything  to  me  about  it,  aud  I  supposed 
the  thing  had  been  settled. 

Q.  About  when  was  it  that  you  went  there? — A.  In  the  latter  part  of 
February  or  the  early  part  of  March.  The  time  between  my  first  and 
last  visit  did  not  extend  over  ten  days. 

Q.  State  whether  you  left  one  of  these  statements  which  you  made  at 
Mr.  Bateman's  office. — A.  My  recollection  is  I  did. 

Q.  Have  you  seen  that  since  ? — A.  No,  sir ;  I  have  not. 

Q.  Do  you  know  what  became  of  it? — A.  I  do  not. 

Q.  State  the  difference,  as  you  recollect  it,  between  the  account  as  shown 
by  Mr.  Batenian  and  the  account  as  you  made  it  up. 

The  question  was  objected  to  by  Mr.  Chandler. 

Q.  Did  you  show  that  paper  to  Mr.  Bateman  ? — A.  To  the  best  of  my 
recollection,  I  left  it  there  at  one  of  these  visits. 

Q.  State  the  difference  as  shown  by  the  balance-sheet  that  you  made 
out  and  the  balance-sheet  as  made  out  by  Mr.  Bateman. 

Mr.  CHANDLER.  I  object  to  that.  There  is  no  evidence  that  this  paper 
was  ever  in  Mr.  Bateman's  possession,  nor  from  what  papers  it  was  made 
up,  nor  its  character  after  it  was  made  up.  The  paper  that  this  gentleman 
made  up  by  himself,  in  his  solitude,  he  said  shows  a  difference  between 
Mr.  Bateman's  account  and  his.  Very  likely. 

Mr.  CALKINS.  I  am  acting  on  the  presumption  that  the  witness  is 
honest,  and  that  there  was  an  honest  intention  on  his  part  and  on 

338  the  part  of  General  Swaim  to  undertake  to  unravel  these  account-. 
He  has  stated  already  that  he  compiled  it  from  these  tickets  and 

from  such  statements  as  he  got  from  General  Swaim  and  Mr.  Bateman. 
Now  I  ask  him  to  state  whether  it  agreed  with  the  balances  furnished  by 
Mr.  Batemaii.  We  are  inquiring  into  the  intent  of  General  Swaim  to 
defraud  a  man  :  that  is  the  gravamen  of  the  charge  against  him,  and  the 
charge  which  this  Court  is  investigating. 

The  COURT.  The  point  is,  had  he  all  the  papers  necessary  to  make  up 
this  statement?  Was  his  statement  made  from  the  papers  that  the  bank 
statement  was  made  from?  He  might  make  up  a  statement  that  was  im- 
perfect. There  is  nothing  to  show  it  was  a  perfect  statement. 
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Mr.  CALKINS.  I  will  withdraw  the  question.  (To  the  witness.)  Look 
on  these  papers  I  now  show  you  (handing  papers  marked  A,  B,  C,  and 
D,  and  the  tickets  or  memoranda  to  the  witness)  and  say  if  you  are  able 
to  identify  any  of  them  as  the  memoranda  that  you  had  before  you  when 
you  made  up  this  statement. — A.  My  recollection  is  I  had  these  four 
statements.  I  am  not  positive  whether  I  had  every  one  of  these  (the 
tickets)  or  not,  but  I  presume  I  must  have  had  these  notices  of  sales  and 
purchase,  as  they  appear  on  this  statement. 

Q.  From  what  did  you  compile  your  balance-sheet? — A.  From  the 
facts  contained  in  these  papers  (the  tickets,)  corroborated,  I  think,  by  one 
or  two  drafts  which  I  used  as  correct  in  these  statements  of  his. 

Q.  Was  there  any  other  data  or  memoranda  that  you  used  ? — A.  No, 
sir.  Some  of  these  are  the  written  memoranda  made  from  statements  I 
got  from  Mr.  Bateman  of  sales  ;  I  attached  them  to  these  papers,  and  they 

are  in  my  own  handwriting,  made  at  the  time. 

339  Q.  Do  you  identify  these  papers  as  the  papers  from  which  you 

compiled  your  statement  ? — A.  I  do. 

Q.  That  was  only  compiled  up  to  the  date,  I  have  understood  you  to 
say.  Now  you  may  state  to  the  Court  whether  or  not  the  balance  as 
shown  on  Mr.  Bateman's  statement  and  the  balance  as  you  made  it  agree. 

Mr.  CHANDLER.  I  object ;  the  papers  speak  for  themselves. 

Without  concluding  the  examination  of  the  witness,  the  Court  then,  at 
3  p.  m.,  adjourned  to  meet  again  to-morrow,  Thursday,  May  15,  1884,  at 
10.30  a.  m. 

ROBERT  N.  SCOTT, 
Maj.,  Third  U.  S.  Art'y,  Judge-Advocate  and  Recorder. 


340  TENTH  DAY. 

ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 
Washington,  D.  C.,  May  15,  1884—10.30  a.  m. 
The  Court  met  pursuant  to  adjournment. 

Present :  Maj.  Gen.  John  Pope,  U.  S.  Army ;  Brig.  Gen.  Christopher 
•C.  Augur,  U.  S.  Army ;  Brig.  Gen.  Delos  B.  Sacket,  Inspector-General 
U.  S.  Army;  Maj.  Robert  N.  Scott,  Third  Artillery,  Judge- Advocate  and 
Recorder  of  the  Court. 

Brig.  Gen.  David  G.  Swaim,  Judge-Advocate-General  U.  S.  Army, 
with  his  counsel,  Messrs.  Calkins  and  Johnston  ;  and  Mr.  A.  E.  Bateman, 
the  accuser,  with  his  counsel,  Mr.  Chandler,  were  also  present. 

The  proceedings  of  the  last  sessiDii  were  read  and  approved.     After 
which,  at  12.30  o'clock  p.  m.,  a  recess  was  taken  until  12.40  o'clock. 
The  recess  having  expired,  the  Court  resumed  its  session. 

Mr.  CALKINS.  May  it  please  the  Court,  I  desire  to  ask  the  Recorder 
whether  he  has  stated,  as  matter  of  record — and  which  I  understand  to  be 
not  disputed  in  this  matter — that  he  got  the  note  that  \vas  sued  upon  by 
Bright,  Humphrey  &  Co.,  the  arbitration  letter  or  agreement  of  arbitra- 
tion, and  reference  to  the  surrender  of  the  note  to  Parker,  from  Mr.  M. 
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M.  Parker,  at  the  commencement  of  this  trial.     My  inquiry  is  whether 
tli.-y  wrrr  huiuli-d  to  the  Recorder  by  Mr.  Parker. 

tli«-.li  ix.i.-Ai'V"  AM:.    I  <l»  n. .1    tliink  it  is   >••  >tatc<l   in   the  rerun!. 
I  nit  that  is  the  fact. 

341  Mr.  <   \  i  K  ixs..  I  only  ask  whether  it  is  in  the  record.     If  it  is 
not,  I  desire  tin-  Recorder  to  state  that  fact,  with  the  permission. 

of  the  counsel  <>i\  the  «>ther  .-!<!<•. 

The  ,1  r  i  >OK- ADVOCATE.  I  do  not  think  it  is  in  the  record. 

Mr.  CAI.KIN>.  Then  I  ask  permission  of  the  counsel  on  the  other  side 
for  the  Recorder  to  state  that  upon  the  record  as  a  fact. 

Mr.  (  ii AM'i  r.i{.  I  have  no  objection  to  that,  certainly.  If  the  Re- 
corder says  it  is  a  fact,  I  will  my  that  it  is  a  fact. 

The  JUDGE-ADVOCATE.  I  will  state  that  a  request  was  made  by  Mr. 
llnteman  that  a  subpoena  be  served  upon  Mr.  Myron  M.  Parker  to  produce 
thi>»e  papers.  An  ordinary  subpoena  was  thereupon  served  upon  him.  It 
seemed  to  be  more  convenient  afterwards  to  open  the  case  with  the  exam- 
ination of  Mr.  Bateman,  and  so  I  received  from  Mr.  Parker  the  docu- 
ments, giving  him  my  receipt.  The  papers  referred  to  are  now  before 
the  Court  in  my  custody,  Mr.  Parker  holding  my  receipt,  as  Judge- Ad- 
vocate of  the  Court,  for  them. 

Mr.  CALKINS.  That  is  the  statement  I  wanted,  in  order  to  connect 
.them  properly,  and  show  how  they  came  into  the  possession  of  the  Court. 

Now,  I  ask  leave,  if  the  Court  please,  on  behalf  of  General  Swairn, 
that  he  be  allowed  to  correct  his  testimony  that  has  been  read  over.  Does 
the  Court  grant  leave  ? 

The  PRESIDENT.  Certainly. 

Brig.  Gen.  DAVID  G.  SWAIM  then  took  the  stand  for  the  purpose  of 
correcting  his  testimony. 

The  WITNESS.  On  page  290,  fifth  line  from  the  top,  it  should  be 
eighteenth  instead  of  seventeenth.  That  is  as  to  a  date. 

Eleventh  line  of  the  same  page  it  should  read,  "  I  think  it  was  on  the  same 
day  it  bore  date."     That  is  with  reference  to  that  indorsement. 

342  on  page  303, sixth  line,  after  the  word  "  business,"  it  should 
read, "  largely  without  my  direction  or  knowledge." 

Mr.  CHANDLER.  Do  I  understand  that  that  is  what  you  said,  or  what 
you  want  now  to  say? 

The  WITNESS.  That  is  what  I  understood  I  said  then. 

On  page  305,  sixth  line  from  the  bottom,  it  should  read,  '•'  I  did  not 
know  anything  about  it  at  the  time  except  what  Mr.  Bateman  and  two 
others  had  told  me ;  I  had  spoken  to  no  others  about  it."  That  is  the 
way,  I  think,  I  expressed  myself. 

On  page  314,  eleventh  line  from  the  bottom,  it  should  be  "  might"  in- 
stead of  "  would,"  so  that  it  will  read,  "  That  was  at  Mr.  Parker's.  I 
think  I  said  that  that  class  of  claims  might  give  trouble,  if  any." 

On  page  318,  after  "  The  Department  does  not  always  act  on  my  opin- 
ion or  fed  vice,"  add,  "officers  have  been  dismissed  for  non-payment  of 
debts." 

Mr.  CHANDLER.  Do  you  claim  that  that  statement  was  made  vester- 
day? 
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The  WITNESS.  I  claim  that  I  want  to  correct  that  answer  to  conform 
to  the  truth. 

Mr.  CALKINS.  By  adding  those  words. 

Mr.  CHANDLER.  That  is  in  the  nature  of  re-examination ;  it  is  no  cor- 
rection at  all.  A  correction  is  to  make  right  that  which  has  been  put  down 
wrong  in  reporting  it. 

The  WITNESS.  I  understood  that  I  made  that  answer. 

Mr.  CALKINS.  I  think  you  are  right,  technically,  Mr.  Chandler,  that 

if  General  Swaim  wants  to  have  added  those  words  to  his  statement  he 

should  be  recalled  as  a  witness  ;  but,  as  I  understand  it,  correction 

343  goes  a  little  farther  than  you  state  it.     It  is  to  add  anything  which 
inadvertently  was  omitted  by  the  witness,  as  well  as  to  correct  any 

statement  that  is  recorded,  and  which  the  witness  did  not  intend  to  say. 

Mr.  CHANDLER.  If  there  is  any  additional  statement  that  the  witness 
wants  to  make  that  he  did  not  make  in  the  first  instance  he  should  make 
it  upon  re-examination. 

Mr.  CALKINS.  Then  I  would  prefer  to  have  that  matter  stand  without 
correction  now  for  re-examination  hereafter.  So  that  we  will  pass  over 
that, 

The  WITNESS.  On  page  320,  fifth  line  from  the  bottom,  it  now  reads  : 
"  You  mean  when  I  gave  Mr.  Brown's  note  up  to  him  this  was  given 
to  me,  which  was  just  before."  The  answer  should  be,  "Yes,  or  just  be- 
fore." My  answer  was,  "  Yes,  or  just  before." 

On  page  324  I  see  the  words  "  he  thought  so."  I  do  not  think  that 
those  words  were  in  my  answer  at  all,  as  they  have  no  relevancy. 

Mr.  CALKINS.  What  is  it  you  want  there  ? 

The  WITNESS.  I  want  to  strike  out  the  words  "  he  thought  so."  I  do 
not  know  what  his  thoughts  were,  and  I  do  not  think  I  used  those  words 
in  my  answer. 

On  page  325,  sixteenth  line  from  the  bottom,  it  should  read,  "No;  his 
interest  in  the  business.  He  then  had  or  was  about  making  arrange- 
ments for  a  New  York  partner,  so  I  understood."  That  was  my  answer 
yesterday,  and  I  think  it  was  omitted. 

The  WITNESS.  On  page  327 

Mr.  CALKINS.  Page  327  is  the  one  we  fixed  up  by  agreement. 

The  PRESIDENT.  That  was  corrected  at  the  time. 

Mr.  CALKINS.  That  was  corrected  at  the  time.  The  record  shows  that 
the  witness  made  some  answer  which  he  wants  now  to  correct,  but 

344  probably  that  had  better  be  left  for  re-examination,  so  as  to  keep  the 
record  straight.     We  will  pass  that  as  it  is. 

The  WITNESS.  At  page  332,  second  line  from  the  bottom,  it  should  be 
"  I "  instead  of  "  you."  "  Because  my  counsel  did  not  want  it  offered," 
was  the  answer  to  the  question.  It  is  put  down  first  as  "  you  did  not 
want  it  offered."  I  say  my  answer  was,  "  because  my  counsel  did  not  want 
it  offered." 

Mr.  CHANDLER.  That  was  corrected  at  the  time,  as  Mr.  Calkins  sug- 
gested. 

Mr.  CALKINS.  The  "you  "  was  stricken  out  by  me,  because  the  answer,, 
as  it  stood,  was  utterly  unintelligible. 

Mr.  CHANDLER.  And  you  corrected  it  ? 

Mr.  CALKINS.  I  corrected  it  to  "  I,"  and  he  says  now  that  he  said  then 
that  it  was  because  liis  counsel  did  not  want  it. 
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Mr.  SKI  ii  A.  TI:I;KY  then  resumed  the  staml. 

The  -li  iM.i.-AnvocATK.  When  the  Court  adjourned  yesterday  Mr. 
Chandler'-  ..l.jrrtimi  was  pending. 

Mr.  Cu  AM'i.KK.  I  would  like  to  say,  if  the  Court  will  permit  me,  that 
the  etl'urt  i-  now  t«.  compare  the  correctness  of  the  paper  that  this  witne-s 
i-  Hi|>|»o--d  t.)  have  made  with  the  bank  account*.  This  witne—  ha- said 
that  (  iem-ral  Swaim  did  not  furnish  him  certain  papers  which  had  been  fur- 
ni-hid  (Jem-mi  Swaim  by  the  bank,  because  General  Swaim  had  lost  them. 
How  we  <-:in  >tcp  beyond  (hoc  papers  into  chaotic  speculation  as  to  what 
ought  to  have  been  retained,  what  ought  to  have  been  furnished,  and  what 
had  not  Ix-en  lost,  and  make  up  from  that  chaos  a  paper  which  we  are  to 
throw  in  conflict  with  authenticated  documents,  I  cannot  see.  I  do  not 
>ee  on  what  principle  of  law  any  such  comparison  can  be  authorized  to  be 
made.  If  they  have  these  papers  which  the  bank  furnished  them,  they 
speak  for  themselves.  If  they  have  lost  papers  which  the  hank  lur- 

345  nished  them,  then  they  may  testify  to  the  contents  of  those  lost 
papers  if  they  recollect  their  contents. 

The  PRESIDENT.  Mr.  .Chandler,  if  you  will  permit  me  a  moment,  the 
(  Curt  has  already  passed  upon  that. 

Mr.  CHANDLER.  I  beg  your  honor's  pardon;  I  did  not  know  it. 

The  PRESIDENT.  The  Judge-Advocate  will  read  the  decision  of  the 
Court. 

The  Judge- Advocate  read  as  follows : 

The  Court  has  decided  that  the  question  will  not  be  put.  The  several  written  state" 
nii-iit  >  are  before  the  Court  and  will  answer  for  themselves. 

The  direct  examination  of  the  witness,  Mr.  S.  A.  TERRY,  was  then  re- 
sumed as  follows : 

By  Mr.  CALKINS  : 

Q.  You  may  state  to  the  Court  whether  this  was  the  first  or  second 
statement  that  you  had  made  up  which  you  had  at  the  bank. — A.  My 
recollection  is  that  it  was  the  second ;  that  is,  the  pencil  one  put  into  ink. 

Q.  State  to  the  Court  whether  you  showed  that  paper  to  Mr.  Bate- 
maii. — A.  I  did. 

Q.  You  may  state  what  objection,  if  any,  he  made  to.it. 

Mr.  CHANDLER.  Wait  a  moment ;  where  is  that  paper  ? 

Mr.  CALKINS.  We  have  shown  its  loss. 

Mr.  CHANDLER.  You  have  shown  no  notice  to  us  to  produce  the  paper. 
You  know  very  well  that  you  cannot  prove  the  contents  of  a  paper,  I  sub- 
mit to  the  Court,  where  it  is  not  claimed  that  any  notice  has  been  served 
upon  us  to  produce  it. 

Mr.  CALKINS.  I  presume  Mr.  Bateman  will  not  deny  that  I  called  upon 
him  and  asked  him  for  it;  I  asked  him  for  a  bank-book  and  some  state- 
ments that  had  been  left  there  by  Mr.  Terry. 

346  Mr.  CHANDLER.  My  further  objection  to  it  is  this:  The  Court 
has  decided  that  that  paper  is  not  admissible  because  it  has  no 

parentage,  no  authenticity.  Why  should  he  testify  as  to  the  contents  of 
it,  when,  if  the  paper  was  here,  i't  could  not  be  introduced  ?  Can  its  con- 
tents be  introduced  under  such  circumstances  when  the  paper  itself  is  not 
here? 
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Mr.  CALKINS.  I  am  not  going  to  make  any  argument  upon  the  ques- 
tion. 

Mr.  CHANDLER.  That  is  a  paper  that  has  already  been  ruled  out. 

Mr.  CALKINS.  The  contents  were  ruled  out.  The  object  is  simply  to 
ask  whether  the  balance  agreed  with  Mr.  Bateman's.  I  am  not  attempt- 
ing to  get  in  that  which  the  Court  has  ruled  oiit ;  I  yield  to  the  decision 
of  the  Court.  But  I  desire  to  inquire  whether  Mr.  Bateman  made  any 
objection  to  it  or  not.  I  think  I  have  the  right  to  inquire  what  he  said, 
if  he  said  anything.  If  I  have  not,  then  the  examination  should  cease 
right  now,  and  I  will  go  on  with  something  else. 

Mr.  CHANDLER.  The  paper  itself  the  Court  has  held  to  be  of  no  au- 
thenticity or  legal  value,  and  now  the  indirect  effort  is  to  get  the  conlents 
of  it — what  Mr.  Bateman  said  about  the  contents  of  that  paper.  That 
cannot  be  done  by  admission  or  concession  or  in  any  way. 

Mr.  CALKINS.  Mr.  Judge-Advocate,  will  you  be  kind  enough  to  again 
read  the  decision  of  the  Court  ?  It  may  be  that  I  have  not  caught  the 
full  force  of  it. 

The  JUDGE-ADVOCATE.  The  question  was : 

That  was  only  compiled  up  to  the  date,  I  have  understood  you  to  say.    Now, 

347  you  may  state  to  the  Court  whether  or  not  the  balance,  as  shown  upon  Mr. 
Bateman's  statement  and  the  balance  as  you  made  it,  agreed. 

To  this  Mr.  Chandler  objects,  that  the  papers  speak  for  themselves. 

Mr.  CALKINS.  I  want  what  the  Court  has  decided. 

The  JUDGE-ADVOCATE.  The  Court  has  decided  that  the  question  will 
not  be  put.  The  several  written  statements  are  before  the  Court,  and  will 
answer  for  themselves. 

Mr.  CALKINS.  I  am  a  little  at  loss,  may  it  please  the  Court,  to  under- 
stand exactly  how  far  that  decision  goes.  I  am  unable  to  understand  the 
scope  of  it.  I  hope  the  Court  will  indulge  me  a  moment,  and  I  certainly 
will  be  very  brief,  for  I  do  not  question  the  decision  as  far  as  it  goes.  There 
are  a  great  many  statements  and  papers  before  the  Court.  Here,  however, 
is  a  particular  paper  that  is  not  before  the  Court,  but  in  regard  to  which  I 
thought  I  had  laid  a  sufficient  foundation  to  prove  its  contents  in  any 
court.  I  do  not  ask  the  Court  to  take  that  paper  as  evidence  of  the  truth 
of  any  fact.  J  ask  to  prove  an  independent  fact,  of  which  the  paper  forms 
but  one  link,  namely,  that  there  had  been  a  trial ;  that  General  Swaim 
had  attempted  to  unravel  the  accounts  which  he  claims  he  did  not  under- 
stand. It  is  not  testimony  made  for  this  occasion ;  it  took  place  at  the 
time,  as  you  will  see,  he  claiming  that  he  could  not  understand  and  could 
not  unravel  the  accounts,  and  for  the  purpose  of -enabling  him  to  under- 
stand them  a  compilation  was  made  from  the  best  data  he  had  in  his  pos- 
s-'-sion,  which  the  Court  very  properly  asked  me  to  have  the  witnc— • 
identify,  and  which  the  witness  did.  He  testified  that  he  not  only  had  the 
data  that  he  produced  to  the  Court  at  that  time,  but  that  he  obtained 
certain  other  figures  from  Mr.  Bateman's  books,  appended  or  at- 

348  tached  to  these  tickets.     If  the  witness  went  at  General  Swaim's 
request  to  make  a  comparison  of  the  statements  he  had  in  his  pus- 

session  with  the  books  of  Mr.  Bateman,  does  it  not  show  that  he  was  mak- 
ing an  honest  effort  to  arrive  at  the  true  state  of*  these  accounts?  I  am 
not  offering  the  paper  as  a  paper  with  full  authenticity,  as  if  it  was  a  cor- 
rect balance-sheet,  oat  as  a  matter  of  effort  on  General  Swaim's  part  to  get 
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at  the  true  state  of  the  accounts.  lu  order  to  get  at  that  true  statement, 
ami  in  order  to  get  all  the  facts  before  the  Court,  I  ask  the  witness  to  state 
whether  or  not  there  was  an  agreement  as  to  balance  between  these  napers. 
If  (Jen. ml  Swaim  i<  t"  U-  IMMUX!  by  statements  of  account  furnished  by 
Mr.  P.ateman — is  to  be  held  exclusively  to  such  statements  of  account,  and 
i-  not  |M-rinitted  to  ili-pute  them,  however  honestly  he  may  think  they  are 
in  error,  however  hone-t  he  may  be  in  stating  that  those  pajx;rs  do  not 
di-elo-r  the  truth  of  the  transietions  between  them — if  that  is  the  purpo-e 
of  the  deeUion,  I  would  like  to  be  informed.  That  is  the  reason  of  this 
-tatement  to  the  Court.  I  have  stated  a.s  briefly  as  I  could  what  my  pur- 
!„,.,.  i>.  \,,\v,  if  we  are  to  be  held  exactly  to  the  statements  furnished  by 
Hat. -man  A  (  •>.,  and  to  their  truth,  upon  the  assumption  that  they  are  true 
and  that  we  eannot  dispute  them,  of  course,  if  that  is  the  scope  of  the  d- 
« -i-ion,  I  would  IK-  glad  to  be  informed  of  it  now.  I  wanted  to  show  the 
( 'oiirt.  a<  an  independent  fact,  the  effort  that  General  Swaim  made  to  ar- 
rive at  the  truth  of  the  statements  of  account. 

Mr.  CHANHLER.  The  rule  of  law  is  just  this,  and  my  friend  will  not 
dispute  it:     That,  for  in.-tanee,  where  a  man  sells  goods  or  advances  money, 
and  the  party  dealing  with  him  has  a  statement  furnished  him  of  that  account,, 
and  he  does  not  object  to  it  within  a  reasonable  time,  he  accepts  that  ac- 
count and  it  becomes  conclusive  between  the  parties.     If  he  objects 

349  to  one  item  only  in  the  account,  that  is  an  admission  in  law  of  the 
truth  of  all  the  other  items  in   the  account.     If  there  is  any  dis- 

§ute  alnmt  that  I  will  cite  my  friend  to  a  case  in  10  Wallace,  where  the 
upreme  Court  of  the  United  States  say  that  there  is  no  difficulty  what- 
ever about  the  principle  that  where  the  parties  are  dealing  thus  and  hav- 
ing accounts  furnished  monthly,  or  oftener,  as  the  custom  of  the  business 
may  require,  and  who  do  not  object  to  those  accounts,  they  become  abso- 
lutely conclusive  forever. 

Now,  here  are  accounts  which  were  furnished.  If  this  gentleman  went 
in  behalf  of  General  Swaim  to  object  to  anything  that  was  furnished 
him,  let  him  so  state.  If  there  has  been  a  pap^r  lost,  and  there  was  some 
objection  made  to  some  item,  let  him  so  state,  and  get  through  this  empty 
ceremony  of  an  effort  to  make  up  for  another  paper  when  this  Court  has 
decided  that  that  paper  is  irrelevant  and  of  no  character  to  contradict 
these  papers.  In  all  candor  to  my  friend,  it  seems  to  me  that  this  is  an  in- 
direct effort  to  try  to  get  before  the  Court  the  coutents  of  that  paper  and 
thus  evade  the  ruling  of  the  Court. 

Mr.  CALKINS.  That  is  exactly  what  I  did  not  want  to  do.  I  was  try- 
ing to  get  the  scope  of  the  decision  of  the  Court ;  that  is  all. 

As  to  the  correctness-  of  the  rule  of  law  which  my  friend  has  stated,, 
that  question  is  as  subtle  as  the  waves  upon  the  sand.  It  may  apply  in  a; 
given  case,  as  stated  in  10  Wallace,  where  a  certain  state  of  facts  is  proved  j 
there,  of  course,  the  party  would  be  bound  by  the  rule.  If  I  go  to  one 
of  the  members  of  the  Court  and  say  ''  this  is  my  account  against  you, 
look  over  it,"  and  you  keep  it  in  your  possession,  but  do  not  make  any 
effort  to  understand  it,  to  unravel  if,  but  just  keep  it  in  your  possession,  ac- 
quiesce in  it,  that  is  upon  the  old  principle  that  silence  gives 

350  consent — the  homely  way  to  express  it.     But  that  is  just  what  we 
want  to  rebut  here.     We  want  to  show  that  instead  of  giving  con- 
sent, General  Swaim  sent  a  man  to  go  through  the  accounts.     That  is  the 
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exact  thing  we  are  trying  to  prove — to  show  that  there  wa.s  no  acquiescence 
on  our  part.  When  a  man  acquiesces  in  an  account  he  does  not  ordinarily 
try  to  make  comparisons  with  the  accounts  at  the  bank.  I  have  no  objection 
to  the  rule  of  law  which  the  gentleman  has  stated  which  goes  upon  the 
theory  of  acquiescence. 

The  PRESIDENT.  Will  you  be  kind  enough  to  state,  Mr.  Calkins,  just 
the  point  you  wish  to  develop? 

Mr.  CALKINS.  We  want  to  show  the  honest  effort  on  General  Swaim's 
part  to  get  at  the  true  state  of  accounts  between  him  and  Bateman  &  Co. ; 
that  he  was  not  satisfied  with  the  account  that  was  rendered,  and  was  mak- 
ing an  honest  effort  to  have  the  account  unraveled. 

Mr.  CHANDLER.  He  did  not  have  an  account  with  him  when  he  went 
to  the  bank;  he  had  a  paper  that  did  not  represent  the  account. 

The  PRESIDENT.  I  think  we  understand  very  well  the  points  as  pre- 
sented, and  the  Court  will  now  be  cleared  until  we  decide  the  question. 

The  Court  was  then  cleared  for  deliberation.  Upon  the  doors  being  re- 
opened, the  Judge-Advocate  read  the  decision  of  the  Court. 

The  JUDGE-ADVOCATE.  I  am  directed  to  announce  the  decision  of  the 
Court.  The  Court  understands  from  the  statement  of  Mr.  Calkins  that 
the  purpose  of  the  questions  objected  to  is  to  show  that  there  were  disa- 
greements as  to  the  state  of  the  accounts  between  General  Swaim  and 
351  Batemau  &  Co.  Any  questions  directed  especially  to  that  end  can 
be  put,  but  none  which  institute  a  comparison  between  the  results 
of  the  alleged  paper  and  the  bank  statements  and  other  papers  before  the 
Court  on  this  point. 

By  Mr.  CALKINS  : 

Q.  Now  you  may  state  what,  if  anything,  Mr.  Bateman  said  with  ref- 
erence to  this  paper  which  you  had  with  you  at  the  bank. — A.  I  do  not 
remember  that  he  made  any  statement. 

Q.  Did  he  look  at  it  or  examine  it  ? — A.  Not  in  my  presence.  He  took 
it.  I  expected  to  go  down  there  afterwards. 

Q.  He  took  it  but  did  not  examine  it  in  your  presence? — A.  No,  sir. 

Q.  What  was  it  he  said  to  you  with  reference  to  your  coming  back  af- 
terwards, if  anything  ? — A.  I  do  not  remember  his  saying  anything  at  that 
time. 

Q.  WTheu  was  it,  then,  that  he  did  say  that  you  were  to  come  back  and 
go  through  the  books  with  him  ? — A.  I  went  down  there  probably  a  couple 
of  days  after  that.  I  wanted  them  to  look  over  this  as  they  expected  rue 
to  look  over  theirs,  and  I  went  down  in  a  couple  of  days,  and  then  it  was 
that  he  stated  that  he  was  busy  at  that  time  but  would  go  over  it  with  me 
or  give  me  light  on  anything  I  was  in  doubt  in  regard  to  at  some  other 
time. 

Q.  Did  you  go  down  ? — A.  I  did. 

Q.  What  was  the  result  ? — A.  He  made  about  the  same  reply. 

Q.  Did  you  go  down  again  after  that  ? — A.  I  do  not  remember  to  have 
gone  down  again  after  that  time. 

Q.  What  was  the  reason,  if  you  know,  that  caused  you  to  make  up  these 
accounts  ? 

Mr.  CHANDLER.  I  object.  You  are  asking  for  a  conversation  between 
this  witness  and  General  Swaim. 
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Mr.  (   \ i  KINS.  No.     I  ask  him  for  the  reason  why  he  was  era- 

352  ploved  t<>  make  up  these  accounts. 

Mr.  (  ii  \M'i  i  i;.  I  object  to  any  conversation  between  him  and 
(it-n. Till  Swaim. 

M  r.  <  \  i  K  i  \s.  You  are  presuming  the  reason.  I  do  not  know  what  the 
witne.-.-  will  an.-wt-r. 

Mr.  (  ii  \M-I.I:H.  Then  you  are  asking  for  the  conclusion,  which  is  not 
|.r..|»T.  Let  liini  -late  the  fact-. 

Mi.  C.M.KIVS.  To  save  time,  I  will  withdraw  that,  because  I  think  1 
can  bring  the  qw.-tioii  within  the  scope  of  the  examination  so  that  Mr. 
Chandler  will  not  object  to  it.  (To  the  witness.)  You  have  heretofore 
-tat« -d  that  you  were  present  at  a  time  when  Mr.  Bateman  and  General 
Swaini  had  a  conversation  in  General  Swaim's  office? — A.  Yes,  sir. 

Q.  Yon  may  now  state  whether  your  assistance  in  making  up  these  ac- 
counts had  any  relation  to  that  interview  between  Mr.  Bateman,  General 
Swaim,  and  yourself. 

Mr.  CHANDLER.  Do  you  claim  that  that  is  proper  testimony? 

Mr.  CALKINS.  Yes,  as  simply  directing  the  witness'  attention  to  a  par- 
ticular point. 

Mr.  (  HANDLER.  That  is  asking  the  witness  to  judge  of  something  in- 
stead of  stating  something. 

Mr.  CALKINS.  I  have  always  understood  that  I  could  direct  the  wit- 
ness' attention  to  a  distinct  fact  first,  and  if  he  recollects  that,  then  I  could 
go  on  with  the  question  as  to  what  was  said  and  done,  and  that  makes 
the  full  connection  between  the  question  and  answer. 

Mr.  CHANDLER.  I  will  withdraw  the  objection,  although  I  think  the 
qne.-tion  is  palpably  wrong. 

Mr.  CALKINS.  (To  the  witness.)  Now  you  may  state  whether  your 
making  up  these  accounts  had  anything  to  do  with  or  grew  out 

353  of  that  conversation  between  Mr.  Bateman  and  General  Swaim  ? — 
A.  The  second  conversation  did,  but  the  first  one  I  do  not  know 

that  it  did. 

Q.  You  may  now  state  what  took  place  in  that  second  conversation — 
what  was  said. — A.  T  should  have  answered  there  that  it  was  in  the  first 
one;  the  first  conversation  instead  of  the  second. 

Q.  You  may  state  what  that  conversation  was. 

Mr.  CHANDLER.  He  has  already  stated  it  in  full,  and  this  only  takes 
up  time. 

Mr.  CALKINS.  I  am  only  asking  him  to  state  it  to  avoid  an  objection. 
I  am  trying  to  get  the  facts  before  the  Court. 

Mr.  CHANDLER.  There  is  no  fact  asked  for;  it  is  only  a  conclusion  or 
deduction  of  the  witness.  Everything  that  he  knows  as  a  fact  he  has 
told.  He  says  he  has  given  the  conversation  in  full,  and. that  is  the  fact. 

Mr.  CALKINS.  (To  the  witness.)  You  may  state  whether  or  not  at  this 
interview  there  was  a  disagreement  between  General  Swaim  and  Mr. 
Bateman  about  their  accounts,  and,  if  so,  what  that  disagreement  was. 

Mr.  CHANDLER.  I  object ;  let  him  state  the  conversation  in  full,  and 
then  the  Court  can  understand  it. 

Mr.  CALKINS.  (To  the  witness.)  State  the  conversation. 

The  WITNESS.  In  the  first  interview  I  remember  of  in  the  office  in  re- 
gard to  the  account  between  General  Swaim  and  Mr.  Bateman,  the  gen- 
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eral  stated  that  I  was  a  book-keeper  and  was  acquainted  with  accounts, 
and  that  he  would  have  me  take  hold  of  these  accounts  and  see  if  I  could 

unravel  them,  or  words  to  that  effect.     In  the  second  interview 

The  PRESIDENT.    What   did   Mr.   Bateman   say  in  that  first  inter- 
view ? — A.  Mr.  Bateman  made  no  objection.     I  do  not  remember 

354  the  words  that  he  used,  but  he  was  perfectly  willing  that  anybody 
should  take  hold  of  the  accounts. 

The  PRESIDENT.  Give  the  conversation  on  both  sides  fully. 

The  WITNESS.  That  he  was  perfectly  willing  (I  do  not  know  what  the 
words  were)  that  any  one  should  take  hold  of  the  accounts  and  harmonize 
them. 

By  Mr.  CALKINS  : 

Q.  Now  state  what  was  said  in  the  second  conversation. — A.  In  the 
second  conversation  the  general  said  to  Mr.  Bateman  that  I  had  gone  over 
the  accounts  and  that  I  could  not  make  them  agree  with  his  accounts. 

Q.  With  his,  Bateman's,  accounts  ? — A.  Yes,  Bateman's  accounts.  Mr. 
Bateman  then  remarked  that  whatever  we  were  in  doubt  in  regard  to,  if  I 
came  down  there,  an  explanation  would  be  given,  and  the  books  were  all 
right. 

Q.  Have  you  stated  now  how  you  came  to  have  to  do  with  these  ac- 
counts ? — A.  Yes,  sir. 

Q.  Now,  then,  you  may  state  to  the  Court  whether  you  and  Mr.  Bate- 
man, or  anybody  in  his  behalf,  ever  did  finally  get  together  and  compare 
accounts  ;  and,  if  so,  when. — A.  Never. 

Mr.  CALKINS.  You  may  cross-examine. 

Cross-examination  by  Mr.  CHANDLER  : 
Q.  What  is  your  name? — A.  Seth  A.  Terry. 

Q.  When  did  you  see  Mr.  Bateman  in  the  bank ;  what  month  ? — A.  I 
think  it  was  in  the  month  of  February  or  the  early  part  of  March. 

Q.  Did  you  ever  see  Mr.  Bateman  in  the  bank  in  your  life? — A.  Yes,, 
sir. 

Q.  In  what  year  ?— A.  1883. 

355  Q.  What  did  you  say  to  him  the  first  time  you  saw  him  there  ? — 
A.  I  asked  him  in  regard  to 

Q.  [Interposing.]  What  did  you  say  to  him  ?  Use  the  words. — A.  I 
could  not  remember  the  words. 

Q.  Well,  the  substance  of  it,  as  well  as  you  can  recollect. — A.  I  stated 
to  him  that  I  wanted  to  know  if  he  was  carrying  certain  stocks  for  the 
general. 

Q.  Did  you  ask  him  individually,  or  Mr.  Crane,  the  book-keeper  ? — 
A.  To  the  best  of  my  recollection,  I  asked  Mr.  Bateman. 

Q.  Do  you  say  you  are  positive  about  that  ? — A.  To  the  best  of  my 
recollection. 

Q.  Do  you  say  you  are  positive  ? — A.  To  the  best  of  my  recollection. 

Mr.  CALKINS.  Is  that  the  way  to  treat  a  witness  ?  Are  we  to  have  a 
magistrate's  court  here  ? 

The  PRESIDENT.  I  think  Mr.  Chandler  is  rather  severe  in  his  mauueiv 

Mr.  CALKINS.  Anybody  can  see  that. 

Mr.  CHANDLER.  What  I  want  to  get  from  the  witness  is  whether  he 
has  a  clear  recollection  or  not.  (To  the  witness.)  Do  you  recollect  clearly 


that  you  n^m-trd  this  of  Mr.  Bateman  or  Mr.  Crane? — A.  My  best  rec- 
ollect ion  is  1 1 i:it  it  was  Mr.  Bateman. 

Q.  Are  vou  po-itivi-  about  that? 

Mr.  CA  I'.K  i  NS.  I  object.  If  the  witness  has  stated  his  recollection,  how 
can  vou  pu.-h  him  further  than  that? 

By  Mr.  CHANDLER  : 

Q.  You  say  you  are  not  positive  of  it  ? — A.  I  say  to  the  best  of  my 
recolhriiuii  it  was  Mr.  Bateman. 

Q.  Did  you  not  answer  a  moment  ago  that  you  were  not  posi- 
356       tivc? — A.  I  say  that  I  could  not  swear  positively  that  it  was  Mr. 
Bateman. 

Q.  When  did  you  next  meet  him  at  the  bank  ? — A.  Within  a  few 
days. 

*Q.  Was  that  all  that  occurred  at  this  first  interview  ? — A.  He  gave  me, 
I  think,  at  that  time  the  dates  of  the  sales  of  that  stock. 

Q.  He  gave  you  what  you  asked  for  on  that  occasion  ? — A.  Yes,  sir. 

Q.  Was  that  all  that  transpired  between  you  on  that  occasion  ? — A. 
That  is  my  recollection. 

Q.  When  did  you  next  see  him  ? — A.  Within  a  few  days. 

Q.  What  did  you  say  to  him  when  you  met  him  again  ? — A.  I  think 
it  was  at  that  time  that  I  took  the  statement  down  and  left  the  statement 
there. 

Q.  What  did  you  say  to  him  ?  That  is  what  I  am  after. — A.  I  do  not 
remember  what- 1  said,  only  that  I  must  have  said 

Q.  (Interposing.)  I  do  not  ask  you  what  you  must  have  said. — A.  I 
do  not  remember  what  I  did  say.  I  know  I  left  the  statement  there. 

Q.  On  the  second  interview  you  cannot  recollect  what  you  said  to 
him? — A.  Not  the  words  that  passed  between  us. 

Q.  When  did  you  meet  him  again  ? — A.  Only  a  few  days  after  that. 

Q.  What  did  you  say  on  that  occasion  ? — A.  I  told  him  that  I  came 
down  at  the  request  of  General  Swaim  to  go  over  the  books. 

Q.  Did  you  have  that  talk  with  Mr.  Bateman? — A.  My  recollection  is 
that  I  did. " 

Q.  Was  not  that  talk  with  Mr.  Crane? — A.  I  do  not  know  Mr.  Crane. 
Q.  Will  you  say  that  you  are  positive  that  you  had  that  talk  with 
357       Mr.  Bateman  ? — A.  To  the  best  of  my  recollection,  yes ;  I  think 
all  my  conversations  were  with  Mr.  Bateman. 

Q.  I  am  not  asking  about  others.  Did  you  see  anybody  else  but  Mr. 
Bateman? — A.  There  was  some  one  else  in  there  at  one  of  those  inter- 
views. 

Q.  You  can  tell  me  without  going  over  the  subject  whether  you  are 
positive  this  third  conversation  was  with  Mr.  Bateman  or 'not? — A.  I 
think  all  my  conversations  were  with  Mr.  Bateraan. 

Q.  I  am  not  asking  you  about  all  your  conversations.  Are  you  will- 
ing to  say  that  you  know  your  third  conversation  was  with  Mr.  Bate- 
man?— A.  I  could  not  say  or  swear  positively  whether  it  was  with  Mr. 
Bateman,  but  I  say  to  the  best  of  my  recollection  it  was  with  him. 

'Q.  But  you  may  have  no  recollection  on  the  subject? — A.  O,  yes; 
I  have  recollection  on  the  subject. 

Mr.  CALKINS.  I  will  now  stand  upon  my  legal  rights,  if  I  have  any,  and 
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I  will  ask  that  no  further  argument  shall  take  place  between  the  witness 
and  counsel,  but  that  the  counsel  shall  put  his  question  and  give  the  wit- 
ness time  to  answer  it  without  argument.  I  did  not  want  to  be  driven  to 
it,  but  I  do  ask  the  Court  to  enforce  that  rule,  and  I  object  to  going  on 
until  the  Court  has  definitely  ruled  on  my  request.  I  ask  that  the  Court 
enforce  the  rule  that  the  witness  shall  not  be  argued  with  by  counsel,  and 
that  the  counsel  shall  not  break  in  on  the  answer  when  the  witness  is  giv- 
ing it. 

The  COURT.  It  is  rather  late  in  the  day  to  commence  to  enforce  that 
rule,  as  the  matter  complained  of  has  been  going  on  during  the  whole 
trial,  though  the  President  has  tried  to  stop  it  several  times. 

Mr.  CALKINS.  I  admit  it,  but  I  shall  request  that  the  rule  may  be  en- 
forced. 

358  The  PRESIDENT.  "We  will,  as  far  as  possible,  adhere  to  the  rule. 

By  Mr.  CHANDLER  : 

Q.  When  did  you  next  have  a  conversation  with  Mr.  Bateman  ? — A. 
Within  a  few  days  from  that  time. 

Q.  How  many  conversations  did  you  have  altogether? — A.  My  recol- 
lection is  that  I  went  there  four  or  five  times  altogether. 

Q.  You  have  already  given  the  results  of  three  interviews.  What  oc- 
curred on  the  fourth  ? — A.  I  am  not  certain  whether  this  was  the  fourth 
or  the  third. 

Q,.  We  have  already  passed  the  third,  and  you  gave  us  your  recollec- 
tion of  what  occurred  on  the  third.  Now,  I  am  asking  you  what  occurred 
at  the  next  interview. — A.  At  one  of  these  he  was  not  in. 

Q.  Then,  the  fourth  time  you  were  there,  he  was  not  in? — A.  I  am  not 
certain  whether  it  was  the  fourth  or  not ;  it  was  either  the  third  or  fourth. 

Q.  When  did  you  see  him  again  ? — A.  Within  a  few  days  from  that 
time. 

Q.  What  occurred  then  ? — A.  I  told  him  what  I  had  come  down  for 
again,  and  he  said  he  was  busy,  the  same  as  he  did  at  the  last  interview 
I  had. 

Q.  In  regard  to  the  last  interview,  I  understood  you  to  say  that  you 
could  not  say  that  he  was  in  ? — A .  I  could  not  have  an  interview  with  a 
man  unless  he  was  in. 

Q.  But  did  you  not  say  that  the  fourth  time  you  were  there  you  could 
not  say  that  he  was  in  at  all  ? — A.  Yes  ;  I  could  not  say  that  he  was  the 
fourth  time. 

Q.  Then  I  ask  you  what  occurred  the  next  time? — A.  I  said  at  my 
next  interview,  which  would  be  the  third  time. 

359  Q.  The  third  interview  was  the  last  one,  was  it? — A.  No,  sir. 
Q.  What  then  occurred  at  the  last  interview  ? — A.  At  the  last 

interview  he  said  to  me  that  he  was  busy  at  that  time,  and  to  come  in 
again. 

Q.  You  never  did  go  in  again  ? — A.  I  never  did. 

Q.  So  that,  when  he  told  you  to  come  in  again,  you  never  came? — A. 
No,  sir ;  I  never  came. 

Q.  Did  you  ever  go  over  these  books  with  Mr.  Crane? — A.  No,  sir. 

Q.  Do  you  know  Mr.  Crane  ? — A.  I  do  not.     I  may  by  sight. 

Q.  Do  you  know  the  book-keeper  there? — A.  I  do  not  know  that  I 
•do.     I  know  Mr.  Beall ;  I  do  not  know  the  other  man  by  sight. 
16285 13 
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Q.  At  what  date  were  you  there — this  last  March  or  a  year  ago  ? — A. 
A  year  ago  this  March  ;  I  think  it  was  March. 

Q.  Was  Mr.  Ik-all  there  then  ? — A.  No,  sir;  he  was  not  there  then. 

Q.  I  am  talking  al><>ut  |>ersons  in  the  bank  then. — A.  I  do  not  know 
the  name*  <>i'  all  of  them. 

(.J.   l>i<l  yon  know  the  book-keeper  at  that  time? — A.  No,  sir. 

Q.  Did  you  see  the  person  there  who  kept  the  books  without  knowing 
his  name? — A.  I  saw  a  young  man  there. 

Q.  Did  you  ask  him  to  show  you  anything  on  the  books? — A.  No,  sir. 

(1.  Did  you  carry  a  complaint  to  Mr.  Bateman  about  any  particular 
thing? — A.  No,  sir. 

Q.  Were  you  instructed  by  General  Swaim  to  put  any  particular  item- 
in  this  account  ? — A.  No,  sir. 

Q.  Thf  inc.-t  that  there  is  about  it  is  that  you  say  that  you  cannot  un- 
derstand them  ;  is  that  not  what  you  have  said  heretofore,  that  you  can- 
not understand  them? — A.  I  do  not  remember  to  have  made  any  such 
answer. 

360  Q.  Did  you  not  say  that  yesterday — that  you  told  Mr.  Bateman 
that  you  could  not  understand  the  accounts  ? — A.  I  do  not  recollect 

to  have  made  any  such  answer. 

Q.  Is  it  true  that  you  could  or  could  not  understand  them  ? — A.  I 
made 

Q.  (Interposing.)  Answer  the  question.  Is  it  true  that  you  could  or 
could  not  understand  them  ? — A.  I  can  take  any  statement 

Q.  (Interposing.)  These  accounts  [Exhibit  J]  I  am  talking  about.  I 
am  not  asking  you  about  anything  else  than  these  statements.  Will  you 
tell  the  Court  that  you  can  or  cannot  understand  these  statements  ? — A.  I 
can  understand  that  statement  by  itself. 

Q.  Do  you  understand  them  collectively  ? — A.  Collectively ;  yes,  I  be- 
lieve I  do. 

Q.  Do  you  understand  the  accounts  that  General  Swaim  put  in  your 
hands — the  accounts  that  came  from  Mr.  Bateman  ?  They  were  intelligible 
accounts,  were  they  not  ?  Were  they  or  not  ? — A.  They  speak  for  them- 
selves. 

Q.  Were  they  intelligible  to  you? — A.  I   could  not  make  my  bal- 

Q.  (Interposing.)  Please  answer  my  question.  Did  you  not  tell  me  a 
moment  ago  that  you  did  understand  them  ?  Did  I  ask  you  if  you  under- 
stood them  collectively  ? — A.  I  believe  you  did. 

Q.  What  did  you  say  ? — A.  I  do  not  remember  what  I  did  reply  to  that 
question. 

Q.  Do  you  know  whether  you  can  understand  them  collectively  or 
not  ? — A.  I  never  saw  an  account  but  what  I  could  unravel. 

Q.  Then  you  could  unravel  this,  because  you  have  seen  this.    You  have 

seen  all  these,  have  you  not  ? — A.  If  you  will  allow  me 

Q.  (Interposing.)  I  will  not  allow  a  speech.     I  want  you  to- 

361  answer  my  question. 

The  PRESIDENT.  I  think  you  should  give  the  witness  an  oppor- 
tunity to  answer  it. 

Mr.  CHANDLER.  If  he  will  answer  my  question,  then,  if  he  wants  to- 
make  an  explanation,  that  is  proper.  I  only  want  to  get  his  answer  and 
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to  prevent  this  deviation  from  an  answer ;  and  when  he  has  answered  then 
any  explanation  he  wants  to  make  I  will  not  object  to.  (To  the  witness.) 
Now,  I  want  to  ask  you  again,  with  the  Court's  permission,  did  you  un- 
derstand this  paper  that  General  Swaim  furnished  you  to  look  over?  That 
is  what  is  to  be  answered. — A.  If  you  will  allow  me  to  make  the  explana- 
tion afterwards,  I  will  answer  your  question. 

Q.  Very  well.  Is  there  any  paper  there  that  he  furnished  you  which 
you  do  not  understand  ?  If  so,  please  hand  me  that  paper. — A.  I  do  not 
know  that  there  is.  I  can  say  all  I  have  to  say  in  regard  to  this  in  three 
minutes  if  the  Court  will  listen  to  me.  There  are  only  two  ways  of  mak- 
ing an  adjustment,  as  any  book-keeper  will  say,  and  one  is  to  take  these 
accounts  and  check  them  off  with  the  account  I  made,  and  take  a  sheet  of 
differences  and  go  to  the  bank  and  have  those  differences  explained — to 
take  the  statement  I  had  made,  go  to  the  bank,  and  go  over  the  account 
from  the  beginning  right  through,  and  settle  upon  all  the  differences  in  that 
way ;  or  take  these  accounts,  go  right  to  the  bank  with  them,  and  go  right 
through  making  our  calculations  all  right  together  and  adjust  them  in  that 
way.  If  those  things  had  been  left  with  me,  I  should  have  gone  forward 
and  taken  off  that  sheet  of  differences  and  let  that  be  sent  to  the  bank  and 
checked  off  and  compared  there. 

Mr.  CHANDLER.  I  object  to  that  argument. 

Mr.  CALKINS.  I  think  it  is  very  important.     The  witness  has 
362       a  right  to  explain  his  answer. 

Mr.  CHANDLER.  Certainly;  but  not  to  make   an    argument 
in  these  proceedings. 

Mr.  CALKINS,,  If  the  Court  please,  shall  the  witness  proceed  ? 

The  PRESIDENT.  I  think  the  witness  can  proceed  with  the  explanation 
of  how  he  made  the  papers  up. 

The  WITNESS.  The  reason  I  did  not  do  that  was  after  my  third  inter- 
view, I  think  it  was,  with  Mr.  Bateman,  this  second  conversation  with 
General  Swaim  took  place  in  the  general's  office,  and  they  had  some  talk 
there  about  having  the  matter  settled  by  referring  it  to  some  one,  and  what- 
ever they  said,  abide  by  that  decision.  The  general  said  nothing  more  to 
me  about  it,  and  I  said  nothing  more  to  him  about  it,  supposing  it  had 
been  settled.  If  this  account  had  been  left  to  me,  and  he  had  said, "  I  want 
you  to  go  down  and  get  a  sheet  of  differences,"  I  could  have  taken  that  off, 
but  I  thought  that  way  was  the  easier  way,  and  that  is  the  reason  I  did  it. 

By  Mr.  CHANDLER  : 

Q.  You  understand  this  account,  do  you  (handing  paper  marked  A  [Ex- 
hibit J]  to  the  witness)  ? — A.  I  do. 

Q.  You  were  able  to  explain  that  account  fully  to  General  Swaim,  were 
you  not? — A.  Of  course.  There  are  drafts 

Q.  (Interposing.)  Answer  the  question.  You  were  able  to  explain  that 
account  fully  to  General  Swaim,  were  you  not? — A.  O,  yes;  so  far  as 
figures  are  concerned. 

Q.  You  say  you  understood  it  then? — A.  Yes,  sir. 

Q.  Do  you  know  anything  about  this  account ;  did  you  make  that  one 
up  (handing  paper  marked  H  to  witness)  ? — A.  I  do  not  know  anything 
about  that. 
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Q.  Did  you  refer  to  t hi-  .-tatemont  at  all  yesterday? — A.  Xo 

363  sir. 

Q.  Did  you  ever  see  this  account  (handing  paper  marked  I  to 
\\iliif*8)? — A.  No,  -ir. 

Q.  There  were  some  papers  lost,  you  say? — A.  I  do  not  know  that 
they  were  lost. 

Q.  Did  you  not  so  state  yesterday  that  there  were  some  papers  lost  and 
otli< T-  -ul)Mitnt«r.' — A.  I  do  not  know  whether  they  were  lost.  I  do  iiot 
kn<»\v  whether  they  were  furnished. 

Q.  Did  you  not  say  so  yesterday? — A.  I  do  not  think  I  did. 

Q.  Did  you  not  sav  that  Mr.  Bateman  said  that  he  would  supply  any 
of  the  uapers? — A.  Yes;  I  did. 

Q.  Was  that  not  in  answer  to  a  suggestion  in  that  conversation  that 
some  of  them  had  been  lost  or  mislaid  ? — A.  I  do  not  know  whether  they 
h:ul  any  of  them  been  furnished. 

Q.  The  conversation  was  about  the  fact  that  papers  had  been  lost  or 
mislaid,  was  it  not? — A.  No;  I  simply  asked  nim  if  he  was  carrying 
thi-*e  stocks 

Q.  (Interposing.)  I  am  talking  about  the  conversation  between  General 
Swaim  and  Mr.  Bateman,  at  which  time  you  were  present,  so  you  say. 
You  say  Mr.  Batemau  said  to  him,  I  understood  you  to  say  yesterday, 
that  he  would  furnish  any  papers  that  he  did  not  have? — A.  Yes,  sir. 

Q.  Were  there  any  papers  demanded  that  he  did  not  have? — A.  There 
was  a  statement  covering  some  time. 

Q,.  That  was  furnished? — A.  That  was  furnished  (referring  to  a  paper 
marked  D  in  Exhibit  J). 

Q.  Was  that  the  only  one  that  was  demanded? — A.  That  is  the  only 
one  I  recollect. 

Q.  All  the  rest  of  the  papers  that  General  Swaim  wanted  were  there, 
with  the  exception  of  this,  and  he  made  a  demand  for  this 

364  paper  alone.     \Vasthistheonlypaperthathernadedemandfor? — 
A.  No ;  I  made  a  demand  in  regard  to  the  sales,  and  he  gave  me 

the  dates  of  them ;  and  then  afterwards  I  told  him  to  furnish  a  statement 
•of  the  interim  covered  by  some  of  these  papers,  and  he  furnished  them. 

Q.  And  the  paper  that  he  did  furnish  did  cover  that  interim  ? — A.  Yes, 
sir. 

Q.  I  will  ask  you  if  Mr.  Crane  did  not  offer  to  explain  anything  to  you 
in  the  books  of  the  firm  that  you  wanted  an  explanation  of,  and  that  you 
were  unable  to  suggest  a  single  thing  that  you  wanted  explained  ? — A. 
No,  sir. 

Q.  Did  you  ask  him  to  explain  anything? — A.  No,  sir;  I  did  not. 

Q.  In  all  the  visits  that  you  made  to  the  bank,  you  did  not  ask  either 
M  r.  Bateman  or  Mr.  Crane  to  explain  a  single  item  in  one  of  these  ac- 
counts ? — A.  No ;  not  a  single  item  in  one  of  these  accounts. 

Redirect  examination  by  Mr.  Calkins : 

Q.  You  may  state  what  you  did  ask  generally  with  reference  to  the 
comparison  of  accounts,  if  anything,  with  their  books. 

Mr.  CHANDLER.  That  has  been  ruled  out.  I  have  not  asked  a  word 
about  that.  I  have  only  cross-examined  upon  what  you  called  up. 

Mr.  CALKINS.  I  suppose  the  Court  is  entitled  to  the  full  statement  of 
the  witness. 
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The  PRESIDENT.  The  Court  has  ruled  against  any  comparisons. 
Mr.  CALKINS.  I  am  not  asking  for  comparisons.     I  asked  him  if  he 
demanded  anything  in  general. 

365  The  PRESIDENT.  Let  him  answer  that. 

The  WITNESS.  Yes ;  I  requested  him  or  his  book-keeper  to  go 
over  the  books  with  me. 

The  PRESIDENT.  That  is  what  you  demanded  ? 

The  WITNESS.  That  is  what  I  asked  for  on  behalf  of  General  Swaim. 

Mr.  CALKINS.  And  that  was  put  off  on  these  occasions  when  you  went 
there  for  the  reasons  you  have  already  stated  ? 

A.  Yes,  sir. 

Mr.  CALKINS.  That  is  all. 

By  the  COURT.  I  do  not  understand  exactly  what  it  was  that  he  de- 
manded. 

A.  I  wanted  to  have  him  or  his  book-keeper  go  over  the  accounts  with 
me. 

Q.  What  accounts  ? — A.  Their  books,  and  compare  them  with  the  ac- 
counts right  through. 

Mr.  A.  E.  BATEMAN,  the  accusing  witness,  was  recalled  by  the  defend- 
ant, and  examined  as  follows  : 

By  Mr.  CALKINS  : 

Question.  Give  to  the  Court  the  dates  of  the  declaring  of  dividends  of 
the  New  York  Central  Railroad  stock. — Answer.  The  dividends  are  made 
quarterly,  of  two  per  cent.,  but  they  do  not  make  them  until  they  have  their 
meetings  at  different  times ;  they  declare  them  quarterly,  payable  on  cer- 
tain days. 

Q.  At  what  dates  ? — A.  They  do  not  have  any  regular  days. 
Q.  About  what  time? — A.  About  the  first  of  January,  July,  March, 
and  September. 

366  Q.  Are  the  quarterly  dividends  payable  about  the  first  of  Janu- 
ary, April,  July,  and  October  ? — A.  Yes,  sir. 

Q.  They  are  never  paid  before  the  first  of  those  months? — A.  The 
dividend  that  is  declared  payable,  for  instance,  on  the  first  to  the  10th 
of  July  is  taken  from  the  stock  about  the  first  of  June,  and  the  books 
closed. 

Then,  at  2.10  o'clock  p.  m.,  the  Court  took  a  recess  until  2.25  in  order 
to  enable  counsel  for  the  defendant  to  summon  other  witnesses. 

At  2.25  p.  m.,  the  recess  having  expired,  the  Court  resumed  its  session. 

Mr.  CALKINS.  I  want  to  recall  General  Swaim,  with  the  permission  of 
the  Court,  to  make  an  explanation  which  I  suggested  this  morning  when  he 
was  correcting  his  testimony. 

General  D.  G.  SWAIM  then  resumed  the  witness  stand. 

(To  the  witness.)  Towards  the  bottom  of  page  327  of  the  record  at  the 
end  of  a  question,  it  is  stated  that  no  answer  was  given.  You  may  state 
the  reason  why  no  answer  was  given,  and  your  recollection  of  the  circum- 
stance at  the  time. — A.  My  recollection  of  the  circumstance  was  that,  as 
I  started  to  give  my  answer,  I  was  interrupted  and  turned  over  for  re- 
examination,  and  a  question  was  asked  directly  by  my  counsel  on  the  same 
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subject,  or  rather  he  took  up  the  question  or  subject  that  had  been  inquired 
about,  and  I  had  not  completed  the  answer.  I  think  that  will  explain 
why  the  record  says  there  was  no  answer.  I  was  going  on  to  make  an 
answer  when  I  \\a-  interrupted. 

Mr.  CALKINS.  That  is  all. 

Mr.  CHANDLER.  You  have  no  answer  to  make  other  than  that  you 
have ju-t  made? 

The  \V  1 1  MISS.  That  is  the  explanation  of  the  fact. 

Mr.  CHAMM.KI:.  That  is  all  you  desire  to  say  about  it? 
The  WITNESS.  Yes,  sir. 

367  Mr.  CALKINS.  Now,  may  it  please  the  Court,  I  want  to  call  Mr. 
McDonald,  and  put  one  question  to  him. 

JOSEPH  MCDONALD,  a  witness  called  on  behalf  of  the  defendant,  was 
then  duly  sworn  by  the  Judge- Advocate,  and  examined  as  follow-  : 

By  Mr.  CALKINS  : 

Question.  Please  state  your  name. — Answer.  Joseph  McDonald. 

Q.  Please  state  what  your  employment  is. — A.  I  am  chief  clerk  of  the 
Judge- Advocate-General's  Office  in  the  "War  Department. 

Q.  What  was  your  employment  in  July  and  August,  1883? — A.  I 
held  the  same  situation. 

Q.  And  prior  to  that  time  ? — A.  Yes,  sir. 

Q.  State  to  the  Court  what  time  General  Swaim  left  for  the  West  that 
summer. — A.  He  left  for  the  West  on  the  last  day  of  August.  He  was 
present  here  during  the  whole  of  July. 

Mr.  CALKINS.  You  may  cross-examine. 

Cross-examination  by  Mr.  Chandler : 

Q.  How  do  you  know  ? — A.  Because  he  signed  our  daily  reports. 

Q.  You  know  it  from  the  reports  ? — A.  I  know  it  from  personal 
knowledge,  too. 

Q.  How  many  times  did  he  go  West,  do  you  know  ? — A.  He  went 
West  once. 

Q.  Was  he  West  more  than  once  that  summer  ? — A.  Not  to  my  knowl- 
edge. He  might  have  been  absent  for  an  evening  or  a  night. 

Q.  I  say  was  he  West  ? — A.  I  cannot  say  that  he  was  absent  more  than 
a  night. 

Q.  You  do  not  seem  to  understand  what  I  mean. — A.  I  cannot  say 
whether  he  traveled  east  or  west.  He  might  have  been  gone  an 

368  evening. 

Q.  When  I  ask  you  about  his  going  West  you  do  not  seem  to 
understand  me. — A.  He  went  to  the  West  under  orders ;  on  duty. 

Q.  What  do  you  mean  by  the  West  ? — A.  I  mean  in  the  direction  in 
which  the  sun  sets. 

Q.  You  do  not  know  how  far  he  went  West  ? — A.  Yes ;  I  do.  I  know 
where  his  orders  directed  him  to  go. 

Q.  I  do  not  care  where  his  orders  directed  him  to  go.  but  since  you  are 
so  technical,  I  will  ask  you  how  far  west  did  he  go,  to  your  personal  knowl- 
edge ;  what  you  personally  know  now,  not  any  orders  ? — A.  I  do  not 
know. 

Mr.  CALKINS.  That  is  all ;  you  meant  he  left  the  city  here. 

The  WITNESS.  Yes. 
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•  By  the  COURT  : 

Q.  I  would  like  to  ask  you  when  or  at  what  hour  Mr.  Bateman's  letter 
received  from  the  Secretary  of  War  at  your  office? — A.  It  was  re- 
ceived about  noon. 

Q.  When  was  it  returned  ? — A.  The  very  same  afternoon,  shortly  after- 
ward ;  within  an  hour,  I  believe.  The  letter  called  for  immediate  report. 

The  JUDGE- ADVOCATE.  I  will  show  the  witness  the  letters  of  the  16th 
and  17th  [Exhibit  A]. 

The  WITNESS  (looldng  at  the  papers).  Yes;  I  copied  that  indorse- 
ment signed  by  General  Swaim  myself;  that  is  the  one  I  refer  to. 

By  Mr.  CALKINS  : 

Q.  Was  it  returned  on  the  day  that  bears  date? — A.  Yes,  sir;  within 
about  an  hour  after  its  receipt.     It  calls  for  a  special  report,  and  we  dropped 
everything  else  and  sent  it  over. 

369  Q.  Was  there  a  draught  of  this  made  before  this  indorsement 
was  put  on  the  back  of  this  ? 

Mr.  CHANDLER.  Suppose  you  ask  him  what  was  made. 

Mr.  CALKINS.  Well,  what  was  made  before  this  was  put  on,  if  any- 
thing ? 

The  WITNESS.  That  was  the  basis  of  the  statement  that  General  Swaim 
had  written  in  the  morning  in  reply  to  these  charges ;  that  was  the  sub- 
stance that  was  indorsed  on  that  paper. 

By  Mr.  CHANDLER  : 

Q.  Was  this  indorsement,  signed  by  General  Swaim,  drawn  before  or 
after  the  Secretary  of  W"ar  sent  his  letter  or  communication  to  him  ? — A. 
It  was  signed  afterwards,  of  course. 

Q.  Was  it  written  before  or  after  the  Secretary  of  War  sent  his  com- 
munication to  General  Swaim,  to  which  this  is  an  answer  ? — A.  Yes,  sir ; 
I  believ.e  it  was  substantially  as  it  is  there,  not  literally. 

Q.  Was  this  written  before  or  after  the  Secretary  of  War's  letter  ? — A. 
He  had  that  written  almost  as  its  stands  now,  except  a  change  on  the  in- 
dorsement of  it. 

The  PRESIDENT.  You  do  not  get  his  meaning.  Was  that  indorsement 
written  before  the  letter  of  the  Secretary  of  War  was  received  or  after  it 
was  received  ? 

Mr.  CHANDLER.  Do  you  know  when  this  letter  reached  General  Swaim  ? — 
A.  It  reached  him  about  noon  of  that  day,  the  18th. 

Q.  Was  this  indorsement  written  after  that? — A.  Yes;  immediately 
after,  within  an  hour,  and  sent  over  there. 

Q.  Were  you  present  when  General  Swaim  signed  this? — A.  Yes, 
sir ;  he  signed  it  that  very  same  day.  He  was  out  of  the  office,  and  he 
came  in  about  five  minutes  afterwards. 

Q.  Did  he  sign  it  in  the  office? — A.  Yes,  sir. 

370  Q.  Did  you  send  it  down  to  him  to  be  signed? — No,  sir;  he 
was  there.     It  was  signed  in  the  office. 

Q.  This  indorsement,  you  say,  was  written  and  signed  within  an  hour 
after  the  reception  of  that  letter? — A.  Yes,  sir. 

Q.  And  that  letter  was  received  about  noon? — A.  Yes,  sir;  about  that 
time. 
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By  Mr.  CALKINS  : 

Q.  Now,  to  get  at  another  fact.  How  long  before  this  was  written  on  here- 
was  the  draught  written  that  that  was  made  from? — A.  It  was  written  early 
in  the  morning. 

Q.  The  draught  from  which  that  was  compiled  ? — A.  Yes,  sir. 

Q.  Before  the  receipt  of  the  Sacretary's  letter? — A.  Yes,  sir. 

By  Mr.  CHANDLER  : 

Q.  What  was  the  draught  being  prepared  for,  in  answer  to  what? — A. 
I  think  it  was  intended  to  make  a  statement  to  the  Secretary  of  War  about 
the  C:M-. 

Q.  Without  being  called  upon? — A.  Yes,  sir;  I  think  so. 

Q.  Do  you  know  anything  about  it  ? — A.  That  is  my  impression  about 
it.  The  general  was  undecided ;  he  was  rather  distressed  about  the  charges 
and  the  character  of  them. 

Q.  Did  you  make  any  draught  of  this  in  the  morning  ? — A.  I  copied 
that. 

Q.  Did  you  make  any  draught  of  this,  I  say,  in  the  morning? — A_ 
The  general  made  the  draught  himself. 

Q.  Answer  my  question. — A.  I  did  not. 

Q,.  Did  you  read  any  draught  that  anybody  else  wrote  ? — A.  No,  sir.    The 

general  made  a  rough  draught  of  it  and  I  copied  it;  that  is  what  I  mean. 

Q.  Did  you  see  or  read  any  draught  of  this  letter  in  the  morning, 

371       any  draught  of  General  Swaim's   indorsement? — A.   By  General 

Swaim? 

Q.  Yes. — A.  I  saw  it  made  that  morning. 

Q.  What  time  did  you  see  it  in  the  morning? — A.  I  suppose  about  10- 
o'clock. 

Q.  Who  showed  it  to  you  ? — A.  General  Swaim  himself. 

Q.  What  did  you  do  with  it? — A.  I  took  it  and  copied  it. 

Q.  Was  it  directed  to  the  Secretary  of  War? — A.  It  was  not  directed 
to  any  person  in  particular  that  I  can  recollect. 

Q.  Why  was  a  meaningless  draught  of  that  kind  being  made  without 
being  addressed  to  anybody  ? 

Mr.  CALKINS.  I  object  to  the  question. 

By  Mr.  CHANDLER: 

Q.  What  was  the  object  in  making  that  draught  at  that  time  ? — A.  I 
thought  myself  that  it  was  intended  for  an  official  communication. 

Q.  I  am  not  asking  what  you  thought;  if  you  do  not  know,  say  so. — 
A.  I  am  giving  you  my  best  opinion  about  it. 

Q.  I  do  not  want  your  opinion ;  I  want  what  you  know.  Do  you  know 
why  it  was  made? — A.  I  do  not  know  except  for  that  purpose. 

Q.  You  do  not  know  that  it  was  made  for  that  purpose? — A.  No,  sir; 
I  do  not  know  certainly,  of  course. 

Q.  Then  if  you  do  not  know,  say  so.  How  did  you  come  to  read  it 
in  the  morning? — A.  He  simply  gave  it  to  me  to  copy.  It  was  his  own 
draught  and  I  copied  it. 

Q.  Is  it  not  a  fact  that  the  draught  was  given  you  to  copy  into  this  in- 
dorsement after  the  Secretary's  letter  reached  the  Department? — A.  Well,, 
that  is  it;  we  then  changed  it  into  that  indorsement. 
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372  Q.  Was  that  ever  put  into  your  hands  to  use  until  the  Secretary's 

letter  reached  General  Swaira  ? — A.  Yes. 

Q.  What  hour  of  the  day  ?— A.  I  said  10  o'clock  in  the  morning. 

Q.  What  use  were  you  going  to  make  of  it? — A.  The  general  could 
answer,  that  himself;  he  had  it  there  under  consideration. 


not  know  whether  it  was  to  be  the  subject  of  official  communication  or  to 
be  used  for  some  other  purpose,  I  could  not  say  what. 

Mr.  CALKINS.  That  is  all.  (To  the  Court.)  We  have  no  further  wit- 
nesses present,  but  by  agreement  with  Mr.  Chandler,  Mr.  Tallmadge  is  to 
be  called  to  be  examined  simply  as  to  one  point ;  he  is  not  now  jn  the  city ; 
he  will  return  to-morrow.  The  point  he  will  be  called  upon 'is  as  to  the 
value  of  the  D'Autry  claim ;  the  character  of  Mr.  D'Autry's  standing 
financially. 

Mr.  CHANDLER.  I  do  not  admit  that  that  fact  is  admissible  or  of  any 
importance ;  but  if  it  is  it  may  be  proved  to-morrow. 

Mr.  CALKINS.  You  do  not  object  ? 

Mr.  CHANDLER.  No,  I  do  not. 

Mr.  CALKINS.  At  the  request  of  my  associate  counsel,  I  will  state  that 
we  want  to  call  Mr.  Tallmadge  on  that  point,  and  also  generally. 

I  want  to  say  also  that  there  is  another  subject  which  has  been  called 
to  the  attention  of  General  Swaim  this  morning  for  the  first  time  to  my 
knowledge — a  publication  in  the  papers.  At  the  proper  stage  in  this  pro- 
ceeding I  shall  probably  ask  the  Court  for  some  action  in  that  mat- 
373  ter.  I  only  make  the  statement  now  so  as  to  say  to  the  Court  that 
we  are  not  going  to  let  that  pass  unnoticed ;  but  at  this  moment 
I  am  not  prepared  to  say  what  action  will  be  taken,  except  that  this  Court 
will  be  called  upon  to  take  some  action. 

The  COURT.  Do  you  expect  the  Court  to  take  action  on  a  newspaj>er 
article? 

Mr.  CALKINS.  No,  sir ;  and  that  is  exactly  what  is  troubling  me.  To 
be  frank  with  the  Court,  I  do  not  know  just  how  far  a  court  of  inquiry 
is  willing  to  be  used  as  an  inquisition,  and  it  was  for  fear  of  doing  an  in- 
justice to  my  client,  and  a  fear  on  his  part  that  the  Court  might  get  an 
impression  that  something  was  intended  to  be  concealed  from  it,  that  I 
made  this  statement  to  the  Court  at  this  point,  so  that  this  evening  when 
we  have  a  consultation  we  will  be  able  to  come  in  to-morrow  and  ask  the 
Court  to  do  what  we  think  is  proper  after  full  consultation  in  regard  to 
the  matter. 

The  PRESIDENT.  What  do  you  mean  by  being  "concealed"  from  the 
Court?  The  subject  for  the  investigation  by  the  Court  is  plainly  set  forth 
in  the  letter  from  the  War  Department. 

Mr.  CALKINS.  But  there  is  a  blanket  clause  in  the  letter  which  Mr. 
Bateman  wrote  to  the  Secretary  of  War  in  which  he  said  he  might  make 
further  charges  when  the  Court  convened.  At  the  earliest  po--il>l«-  -tage 
I  asked  for  that  statement  so  as  to  confine  it  within  limits,  as  I  do  not 
want  charges  made  continually,  to  be  picked  up  and  met  as  we  go  along. 
At  the  same  time  we  are  courting  the  fullest  investigation,  and  that  is  the 
point  I  wish  to  make;  I  do  not  wish  to  say  anything  further  now.  Alter 
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consultation  with  General  Swaim  I  shall  be  prepared  to-morrow  to  make 
a  formal  announcement  and  let  the  Court  act  on  it. 

374  The  JUDGE-ADVOCATE.  I  announce  to  the  counsel  that  the 
Court  has  directed  that  Mr.  M.  M.  Parker  and  Mr.  Jay  Stone  are 

to  l>e  caJle<l  and  placed  on  the  stand  by  the  Court  to-morrow. 

Mi.  (  ii  \M>i.i:i:.  Will  the  Court  permit  me  to  introduce  one  or  two 
rebutting  witnesses?  I  want  to  introduce  Mr.  Bateman  and  one  other 
\\itm--  to  close  our  part  of  the  case, if  it  is  agreeable  to  the  Court.  If 
there  is  no  objection,  I  would  like  now  to  call  Mr.  Batemau  in  regard  to 
to  some  of  the  matters  before  the  Court. 

A.  E.  BATEMAN,  the  accuser,  was  then  recalled  by  the  prosecution,  and 
examined  a»  follows : 

By  Mr.  CHANDLER  : 

Question.  You  have  heard  the  testimony  of  General  Swaim,  have  you? — 
Answer.  Yes,  sir. 

Q.  Did  you  notice  this  account  which  General  Swaim  produced  here 
•(referring  to  paper  marked  H)? — A.  Yes,  sir. 

Q.  Did  you  inspect  the  accounts  that  he  also  furnished  as  having  been 
received  from  your  bank  ? — A.  Yes,  sir. 

Q.  State  to  the  Court  the  differences  between  those  two  accounts,  what 
items,  if  any,  are  omitted  from  this  account  which  he  made  up,  which  ap- 
pear on  the  other  accounts,  which  he  says  you  furnished  him. — A.  The 
purchase  and  sale  of  five  different  stocks. 

Q.  Are  they  on  these  accounts  that  were  furnished  General  Swaim  and 
the  accounts  which  he  brings  here  as  furnished  to  him  ? — A.  Yes,  sir  ; 
200  Reading,  100  Reading,  100  Central  Pacific,  100  Lake  Shore,  and 
100  New  York  Central,  the  purchase  and  sale  of  them. 

Q.  Now,  I  will  get  you  to  say  whether  all  those  transactions  appear,  or 
only  part  of  them,  on  these  which  he  has  furnished  you. 

375  Mr.  CALKINS.  The  papers  will  show  for  themselves  as  to  what 
appears. 

By  Mr.  CHANDLER  : 

Q.  Are  there  any  papers  which  would  make  that  account  furnished  to 
^General  Swaim  complete,  which  are  absent;  any  one  statement  or  more? — 
A.  Yes,  the  June  statement. 

Q.  Is  not  one  of  the  transactions  which  you  say  is  omitted  from  this 
account  on  the  June  statement? — A.  One  only. 

Q.  The  others  are  all  on  these  accounts  ? — A.  Yes,  sir. 

Q.  State  whether  your  books  show  these  accounts  which  are  omitted 
from  this  general  account? — A.  Yes;  the  purchase  and  sale  books. 

Q.  Just  show  them. — A.  (Producing  the  purchase  and  sale  book  from 
November  5th  to  January  31st,  1882.)  The  first  we  come  to  is  January 
26,  1882,  200  Reading  at  64J. 

Q.  Was  that  account  put  into  that  book  at  the  date  it  purports  to  be? — 
A.  Yes,  sir. 

Q.  State  to  the  Court  whether  there  is  any  letter-book  which  contains 
copies  of  communications  sent  to  General  Swaim  of  that  transaction. — 
A.  Yes,  sir ;  these  letter-books  contain  copies  of  every  transaction. 
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Q.  Turn  to  the  exact  transaction,  if  you  have  it  in  your  letter-book, 
showing  where  it  was  reported  to  General  Swaim. 

The  witness  produced  the  letter-book  and  pointed  to  a  letter  showing  a 
purchase  of  100  shares  of  Reading  at  64J. 

Q.  Was  that  communication  copied  on  that  book  on  the  date  it  purports 
to  be  ? — A.  Yes,  sir. 

Q.  State  generally  whether  those  excepted  transactions  which  do  not  ap- 
pear on  the  account  General  Swaim  produced  here  were  all  reported 

376  to  him  and  recorded  in  your  books  in  the  same  manner  as  this 
one  is. 

Mr.  CALKINS.  I  would  like  to  see  the  entries,  if  you  have  them ;  that  is 
the  best  evidence. 

The  witness  referred  to  the  purchase  and  sale  book  and  pointed  out  an 
entry  on  March  llth,  1882,  of  100  Reading  purchased  at  53|. 

The  WITNESS.  That  Reading  was  sold  on  the  same  day,  and  both  trans- 
actions appear  in  this  book.  March  llth  we  sold  100  Reading  at  53  and 
purchased  100  Reading  at  53 £. 

The  witness  next  pointed  out  on  the  purchase  and  sale  book,  under  date 
of  March  23d,  an  entry  of  100  Central  Pacific  purchased  at  92^. 

The  WITNESS.  On  this  same  report  is  the  sale  of  a  stock  which  he  brings 
in  in  his  own  statement  here,  the  Pacific  Mail,  as  being  correct. 

The  witness  pointed  out  the  entry  of  100  Pacific  Mail  sold  at  43£,  and 
an  entry  of  100  Central  Pacific  purchased  at  92  J. 

The  WITNESS.  One  of  these  is  on  General  Swaim's  statement  and  the 
other  is  not. 

Mr.  CHANDLER.  But  they  are  on  the  same  piece  of  paper  and  in  the 
same  letter  that  was  sent  to  him  ? — A.  Yes,  sir. 

The  WITNESS.  Here  is  my  ledger  for  January  26,  showing  200  Read- 
ing purchased  at  64^  charged  up  as  half  stock  (pointing  to  page  140  of  the 
stock-ledger  No.  1.) 

The  WITNESS.   The  next  transaction  left  off  is  April  8th,  1882,  100 

Lake   Shore.     Here  it  is  in  the  purchase  and  sale  book :    "  100  Lake 

Shore,  110,  buyer  3,  Swaim."     I  have  here  the  letterpress  copy  of  it  to 

General  D.  G.  Swaim.     That  is  on  page  333.     The  ledger  shows,  at  page 

140,  April  8th,  100  Lake  Shore,  110,  buyer  3.     The  last  and  only 

377  one  is  100  New  York  Central  at  132|,  June  17th,  1882. 

The  witness  then  pointed  out  the  same  item  on  the  purchase 
and  sale  book,  on  the  letter-book,  and  on  Ledger  B,  page  160. 

The  WITNESS.  Those  relate  to  the  purchase  of  these  stocks.  Now  I 
will  go  right  through  to  the  other  side  of  the  sales  of  them  if  desired. 

The  PRESIDENT.  (To  Mr.  Chandler.)  Do  you  desire  to  have  those  exT 
hibited  here  ? 

Mr.  CHANDLER.  I  do  not,  unless  the  other  side  desires  it.  I  will  ask 
Mr.  Bateman,  generally,  if  the  sales  of  those  stocks  were  recorded  and  re- 
ported in  the  same  way. 

The  WITNESS.  They  were. 

Mr.  CALKINS.  I  would  like  to  see  the  report  of  the  sales  on  the  letter- 
book.  I  do  not  ask  for  it  now. 

The  WITNESS.  I  will  show  them  all  if  they  wish.  They  are  all  here; 
none  are  missing. 
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By  Mr.  CHANDLER  : 

Q.  State  whether  these  accounts  that  General  Swaira  brings  in  here  as 
having  received  from  you  show  all  these  transactions  except  one. — A. 
Yes,  sir. 

Q.  Have  you  a  copy  of  the  June  statement,  which  is  not  here? — A. 
Yes,  sir. 

Q.  Tell  what  that  states. — A.  We  render  statements  and  copy  them  in 
our  statement  l>ook.  About  the  only  one  General  Swaim  seems  to  have 
missing  here,  and  which  contains  the  100  Lake  Shore,  is  the  June  state- 
ment. 

The  witness  then  indicated  the  transaction  referred  to  on  page  136  of 
the  letterpress  book. 

Q.  You  heard  General  Swaim's  statement  about  the  Northern  Pacific 

transaction? — A.  Yes,  sir. 

378  Q.  State  whether  when  he  expressed    his  dissatisfaction   that 

whole  transaction  was  canceled. — A.  It  was,  as  the  ledger  will 
show.  February  24th  he  came  to  the  office  and  purchased  100  Northern 
Pacific,  and  it  was  sold  for  his  acconnt,  and  he  said  he  did  not  give  the 
order,  and  there  was  some  doubt  about  it,  and  his  account  is  credited  with 
the  same  amount. 

Q.  So  that  the  credit  was  precisely  the  amount  charged  to  him  ? — A. 
Yes,  sir;  there  was  no  difference.  That  is  shown  on  Ledger  B,  page  160. 

Mr.  CHANDLER.  That  is  all  I  care  to  ask  the  witness  now. 

The  Court  then,  at  3.05  p.  m.,  adjourned  to  meet  again  to-morrow 
(Friday),  May  16,  1884,  at  10.30  a.  m. 

ROBERT  N.  SCOTT, 
Maj.,  Third  U.  S.  Art'y,  Judge- Advocate  and  Recorder. 


379  ELEVENTH  DAY. 

ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 
Washington,  D.  C.}  Friday,  May  16, 1884—10.30  a.  in. 

The  Court  met  pursuant  to  adjournment. 

Present:  Maj.  Gen.  John  Pope,  U.  S.  Army;  Brig.  Gen.  Christopher 
C.  Augur,  U.  S.  Array;  Brig.  Gen.  Delos  B.  Sacket,  Inspector-General 
U.  S.  Array;  Maj.  Robert  N.  Scott, Third  Artillery,  Judge- Advocate  and 
Recorder  of  the  Court. 

Brig.  Gen.  David  G.  Swaim,  Judge- Advocate-General  U.  S.  Army,  with 
his  counsel,  Messrs.  Calkins  and  Johnston,  and  Mr.  A.  E.  Bateman,  the 
accuser,  with  his  counsel,  Mr.  Chandler,  were  also  present. 

The  proceedings  of  the  last  session  were  read  and  approved. 

The  PRESIDENT.  Mr.  Bateman  wishes  to  make  a  correction. 

Mr.  A.  E.  BATEMAN  then  took  the  stand  for  the  purpose  of  correcting 
his  testimony. 

The  WITNESS.  I  desire  to  say  that  that  statement  that  was  missing  wa& 
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the  statement  to  the  first  of  May  instead  of  the  statement  to  the  first  of 
June. 

Mr.  CALKINS.  That  is  on  what  page  of  the  record  ? 

The  JUDGE-ADVOCATE.  On  page  377,  near  the  bottom. 

Mr.  CALKINS.  Mr.  Terry  desires  to  correct  a  statement  that  he  made, 
if  the  Court  please. 

Mr.  S.  A.  Terry  then  took  the  stand  for  the  purpose  of  correcting  his 
testimony. 

The  WITNESS.  On  page  354,  to  the  question,  "  Now,  then,  you  may  state 
to  the  Court  whether  you  and  Mr.  Bateman  or  anybody  in  his  be- 

380  half  ever  did  finally  get  together  and  compare  accounts  ;  and,  if  so, 
when  ?"     I  answered,  u  Never."     I  can  say,  "  Never,  so  far  as  I 

know,"  and  I  desire  to  correct  the  answer,  because  I  cannot  say  what  others 
did. 

There  is  one  other  correction  I  would  like  to  make.  I  said  in  one 
place  that  I  knew  Mr.  Crane  by  sight,  and  then  afterwards  said  that  I 
did  not  know  him.  I  wish  to  say  that  I  have  a  speaking  acquaintance 
on  the  street  with  a  good  many  men  whose  names  I  do  not  know.  If  I 
should  see  him  in  the  street,  I  might  know  him  by  sight  but  not  know 
him  as  Mr.  Crane. 

Mr.  CHANDLER.  I  want  to  ask  Mr.  Bateman  a  question  which  I  forgot 
yesterday. . 

Mr.  CALKINS.  Certainly;  there  is  no  objection. 

Mr.  A.  E.  BATEMAN  was  then  recalled  and  his  direct  examination  con- 
tinued as  follows : 

By  Mr.  CHANDLER: 

Question.  Please  state  whether  Mr.  Terry  ever  presented  you  a  paper  of 
any  kind  for  any  purpose  connected  with  these  accounts? — Answer.  No,  sir. 
I  cannot  state  too  emphatically  that  I  have  never  in  my  life  talked  to  Mr. 
Terry  upon  the  subject  of  General  Swaim's  accounts  in  any  way.  I  never 
knew  that  he  had  been  to  the  office  until  about  a  week  ago,  when  our  book- 
keeper informed  me  that  Mr.  Terry  was  there  to  see  him. 

Q.  Who  was  that  book-keeper? — A.  Mr  Crane. 

Mr.  CHANDLER.  There  is  a  question  that  I  want  to  ask  Mr.  Terry 
about  something  that  I  did  not  know  about  until  a  little  while  ago. 

Mr.  CALKINS.  Do  you  mean  in  chief  or  cross  examination  ? 

Mr.  CHANDLER.  Cross-examination. 

Mr.  CALKINS.  All  right;  I  have  no  objection.  Then  he  can  remain 
in  the  room.  Is  there  any  objection  to  his  remaining  here  ? 

381  Mr.  CHANDLER.  Not  at  all. 

Mr.  CALKINS.  Are  you  through  with  the  direct  examination  of 
Mr.  Bateman? 

Mr.  CHANDLER.  Yes. 

Cross-examination  by  Mr.  Calkins  : 

Q.  Will  you  produce  the  ledger  which  you  had  here  yesterday,  at  page 
140,  referring  to  the  transactions  in  February,  1883,  in  Northern  Pacific 
preferred? — A.  Yes,  sir;  I  have  sent  a  boy  to  get  it.  It  will  be  here  soon. 

Q.  Will  you  produce  the  letter-book? — A.  Yes,  sir. 

Q.  Have  you  sent  for  that? — A.  All  of  them. 


206 

Q.  When  General  Swaini  called  your  attention  to  two  purchases  and 
two  sales,  you  say  the  books  were  corrected  at  once  by  a  cro»-rntry  on 
your  books? — A.  No,  -ir :  <  Jeneral  Swaim  did  not  call  my  attention  to  two 
sales  or  purchases. 

Q.  An  intermediate  sale,  then? — A.  On  the  24th  of  February  General 
Swaim  had  in  tin-  office  100  shares  of  Northern  Pacific  common,  which 
were  sold  on  Sat  unlay  at  474.  He  was  down  at  the  office  that  afternoon, 
and  we  reported  the  sale  t<>  him.  He  said  he  did  not  give  the  order; 
that  it  wa>  net  for  him.  We  said,  "Very  well,"  and  we  simply  took  it 
out  of  lii-  a«voimt  altogether.  That  was  on  the  24th  of  February.  Then 
the  stock  went  down  a  little  and  recovered  on  Monday,  and  then  General 
Swaim  -<>M  it  at  47jj  himself,  and  bought  it  back  again  at  48|.  The  only 
complaint  General  Swaim  made  was  of  the  original  sale  at  47|. 

Q.  I  have  allowed  you  to  go  on,  not  in  response  to  my  question,  but 
since  you  have  made  this  explanation,  let  me  ask  you  to  answer  my  ques- 
tions directly,  and  we  will  get  along  faster.  Do  you  say  that  the 

382  only  complaint  that  General  Swaim  made  was  that  there  had  been 
a  sale  of  that  stock  at  47£? — A.  Yes,  sir. 

Q.  What  did  you  do  with  reference  to  this  sale,  purchasing  it  back,  and 
then  reselling  it ;  what  was  the  fact  ? — A.  It  was  sold  at  47£. 

Q.  By  whose  order  ? — A.  We  claimed  by  his  order.  He  said,  "  No." 
His  account  was  then  credited  with  the  amount  of  $4,700. 

Q.  Then  what  ? — A.  That  was  on  Saturday.  After  that  was  taken  out 
of  his  account  the  stock  went  down. 

Q.  How  do  you  mean  that  was  taken  out  of  his  account  ? — A.  His  ac- 
count was  credited  with  it  after  he  rejected  the  sale.  Then  the  stock  went 
down;  then  he  was  sorry -that  it  was  not  his  stock.  Then  on  Monday 
following  (the  26th,  I  see  by  referring  to  the  books)  he  did  sell  it  again. 

Q.  That  is,  he  gave  you  an  order  to  sell  it? — A.  Yes,  sir. 

Q.  For  what?— A  We  sold  at  47f. 

Q.  On  Monday  ? — A.  On  Monday. 

Q.  He  never  has  complained  about  that  transaction,  then  ? — A.  He 
never  has  to  me. 

Q.  Do  you  say  to  the  Court  that  he  has  never  complained  about  that 
sale?— At'47f? 

Q.  Yes.— A.  No,  sir. 

Q.  Then  what  took  place? — A.  How  do  you  mean  by  what  took  place  ? 

Q.  What  took  place  with  reference  to  that  100  shares? — A.  It  was 
bought  back  again  some  time  in  March. 

Q.  How  long  after  that,  do  you  remember? — A.  About  four  or  five 
days. 

Q.  Who  gave  you  the  order  to  buy  that  back  for  him  ? — A.  General 
Swaim. 

Q.  Where  ? — A.  I  do  not  remember. 

383  Q.  How  did  he  give  you  the  order ;  do  you  remember  ? — A.  No, 
sir;  his  orders  were  sometimes  given  verbally,  sometimes  in  writ- 
ing; very  seldom  in  writing.     Sometimes  he  gave  discretionary  orders. 

Q.  Look  on  these  two  statements  which  I  show  you,  marked  B  and  C 
[Exhibit  J],  and  see  whether  they  refer  to  the  same  transactions. — A.  Yesr 
sir. 

Q.  Will  you  state  to  the  Court  whether  or  not  you  furnished  General 
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Swaira  with  tickets,  showing  each  one  of  these  transactions? — A.  The 
record  on  my  books  will  show. 

Q.  Just  answer  the  question. — A.  No;  there  are  no  tickets.  I  can- 
not find  any  letterpress  copies  in  the  books  of  the  tickets.  Very  fre- 
quently the  boys  are  careless  in  the  office  and  do  not  copy  the  tickets. 

Q.  Do  you  say  that  he  has  tickets  that  are  not  copied  in  your  letter- 
press books  ? — A.  Yes,  sir. 

Q.  And  you  have  no  record  of  them  at  all  ? — A.  Yes,  sir. 

Q.  I  mean  in  your  letterpress  book  ? — A.  O,  yes.  The  transaction 
in  regard  to  100  shares  of  New  York  Central  was  not  copied.  Sometimes 
the  boys  in  the  office  gave  them  out  without  being  copied ;  but 

Q.  Wait  one  moment,  before  going  off  to  something  else.  Look  on 
these  two  tickets  (dated  February  26  and  March  19,  respectively)  and 
state  whether  they  are  the  only  tickets  that  represent  the  transactions  of 
these  two  dates,  whether  you  have  the  record  of  any  other  tickets  of  that 
transaction ;  if  so,  I  wish  you  would  produce  it. — A.  I  have  no  other 
record  except  that  official  statement. 

Q.  But  this  is  what  you  furnished  him  ? — A.  This  is  what  I  furnished 
him. 

384  Q,.  That  refers  to  the  same  transactions,  then,  does  it  ? — A.  No> 
sir. 

Q.  Then  there  are  two  transactions  between  these  ? — A.  Yes,  sir. 

Q.  Why  did  you'  not  furnish  him  tickets  of  the  intermediate  transac- 
tions ? — A.  I  do  not  know  but  I  have. 

Q.  Have  you  any  record  of  it  ? — A.  No,  except  on  the  official  papers. 
There  is  the  record  of  it  made  within  forty-eight  hours. 

Q.  To  refresh  your  recollection,  did  not  General  Swaim,  after  he  got 
that  last  ticket,  go  to  you  and  say  to  you  in  substance,  "  Bateman,  this 
shows  quite  a  profit";  you  looked  at  it  and  said,  "Yes;  but  General 
Swaim,  there  is  an  intermediate  transaction."  He  said,  "  I  do  not  know 
anything  about  that ;  what  intermediate  transaction  ?  "  And  then  you. 
told  him  that  the  market  was  feverish  and  you  let  go,  then  it  raised  again 
and  you  bought  it  in  again.  Did  not  that  conversation  occur  in  sub- 
stance?— A.  No. 

Q.  You  never  said  anything  of  the  kind  ? — A.  No ;  I  would  like  to 
make  an  explanation  right  here. 

Mr.  CALKINS.  Certainly. 

The  WITNESS.  As  this  cross-entry  is  made  on  February  24  that  shows 
the  date  he  made  complaint  and  not  on  March  19,  as  Mr.  Calkins  would 
suggest. 

Mr.  CALKINS.  You  may  make  any  explanation  you  want  to. 

The  WITNESS.  That  is  all. 

Q.  When  you  furnished  this  consolidated  account  it  was  from  these  books,, 
was  it  not  ? — A.  Yes,  sir. 

Q.  That  consolidated  account  ought  to  show  that  cross-entry,  ought  it 
not? — A.  No,  sir ;  it  was  taken  out  entirely. 

Q.  I  will  ask  you  whether  or  not,  if  you  are  furnishing  a  statement  to 
a  customer  of  just  what  your  books  show,  that  statement  should  not 

385  show  that  you  had  made  a  cross-entry  and  correction  ? — A.  That 
is  a  mere  matter  of  book-keeping. 

Q.  I  ask,  as  a  matter  of  fact,  whether  such  a  statement  furnished  to  a 
customer  should  not  show  the  whole  matter  ? — A.  No,  sir. 
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Q  Why? — A.  Because  the  cross-entry  would  take  it  entirely  out  of 
tlu-  acvomit.  II.'  wa-  rharg.-d  with  *l,7<><»  and  nvdilnl  with  Sl.TOO. 

(v>.  If  you  .li.l  nut  t'iirni-li  liiin  a  statement  of  the  whole  matter  it  WOttld 
nut  -ln.w  tlu>  true  condition  of  your  I  woks  at  all? — A.  O,  yes;  for  the 
ciws-mtrv  \\ould  take  it  entirely  out. 

(.}.  Hut  this  is  the  point  I  am  getting  at :  If  General  Swaim  had  made 
complaint  to  you  alxmt  that,  to  give  him  evidence  that  you  had  corrected 
it,  ought  In-  not  to  be  furnished  some  statement  from  that  book  showing 
the  cross-entry  ? 

Mr.  CHANDLER.  That  is  a  matter  of  argument 

The  WITNESS.  That  is  a  mere  matter  ot  book-keeping  or  detail. 

Mr.  CHANDLER.  The  fact  is  that  the  account  stands  canceled,  there 
being  a  credit  of  the  same  amount  charged,  and  that,  in  law,  extinguishes  it. 

Mr.  CALKINS.  I  still  inquire  whether  or  not,  when  a  correction  has 
been  made  upon  the  books,  and  a  statement  is  to  be  furnished  to  a  cus- 
tomer, to  give  any  sort  of  validity  to  that  statement  the  customer  is  not 
entitled  to  have  the  correction  shown  upon  that  statement. 

Mr.  CHANDLER.  If,  for  instance,  a  bill  were  sent  to  me  for  $100  worth 

of  tailor's  goods,  and  I  should  go  to  see  him  alxxit  it,  and  he  would  say, 

"  I  admit  you  did  not  buy  them,"  and  immediately  credits  me  with  that 

amount  on  the  books,  what  further  controversy  should  there  be  be- 

386  tween  him  and  me  ?     Am  I  to  be  written  to  on  the  subject  after 
that? 

Q.  I  will  get  you  to  look  now,  Mr.  Bateman,  on  the  consolidated  state- 
ment which  I  show  'you  (Exhibit  I),  and  call  your  attention  to  the  item 
of  February  20:  "100  Northern  Pacific,  at  45f ;"  on  the  opposite  page, 
February  26,  "  100  Northern  Pacific,  47f ; "  March  2,  "  Northern  Pacific, 
48$ ;"  and  March  19,  "  100  Northern  Pacific,  50 £."  Now,  I  will  ask  you 
to  state  to  the  Court  whether  or  not  until  those  transactions  had  all  taken 
place  you  furnished  General  Swaim  any  notice  at  all  except  this  ticket  of 
March  19,  before  shown  you. — A.  Before  March  19? 

Q.  Yes.— A.  O,yes. 

Q.  Were  these  two  furnished  to  General  Swaim  before  March  19? — 
A.  O,  yes ;  this  one  was  furnished  on  the  first  of  March. 

Q.  You  now  swear  that  that  was  furnished  on  the  first  of  March  ? — 
A.  Our  books  show  that  it  was. 

Q.  I  ask  you  if  you  are  willing  to  swear  that  General  Swaim  got  that 
paper  (B)  on  the  first  of  March  ? — A.  I  suppose  he  did ;  he  has  it. 

Q.  Have  you  any  personal  knowledge  that  he  did  ? — A.  None,  except 
that  he  has  possession  of  it. 

Q.  Do  you  know  whether  he  got  it  on  the  first  of  March  ? — A.  Did  I 
hand  it  to  him  personally? 

Q.  What  is  your  personal  knowledge  about  General  Swaim  getting  it 
on  that  day? — A.  I  do  not  know  that  he  did. 

Q.  Will  you  say  to  the  Court  when  that  was  furnished  General  Swaim 
(referring  to  paper  marked  C)  ? — A.  Apparently,  that  was  furnished  him 
March  19. 

Q,.  Have  you  any  personal  knowledge  when  that  was  furnished  him? — 

A.  Excuse  me;  I  am  making  a  statement 

Q.  Answer  this  question  first. — A.  The  chances  are  that  it 

387  was  made  up  to  March  19. 
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Q.  That  is  what  you  presume.     Do  you  know  anything  about  it?  —  A. 

only  know  the  general  routine  of  our  office. 

Q.  You  may  now  make  your  explanation. 

Mr.  CHANDLER.  Mr.  Brown's  attention  was  called  to  all  this,  and  he 


Mr.  CALKINS.  We  will  argue  that  hereafter. 

The  WITNESS.  This  seems  to  be  brought  up  to  February  26,  and  this 
one  to  March  19,  which  shows  that  that  was  specially  called  for  and 
furnished,  as  it  was  not  on  the  first  of  the  month.  We  never  furnish 
statements  only  on  the  first  of  the  month  except  when  they  are  specially 
called  for. 

Q.  Let  me  see  if  I  can  refresh  your  recollection  about  this  matter.  I 
will  ask  you  to  state  whether  or  not  this  February  transaction  was  not 
furnished  from  your  office  to  Mr.  Terry  when  he  was  down  there  at  one 
time,  and  about  a  month  afterwards  you  furnished  General  Swaim  with 
Statement  C  ?  —  A.  Mr.  Terry  said  he  did  not  get  anything. 

Q.  I  do  not  care  what  he  said.  Do  you  know  whether  that  is  a  fact?  — 
A.  I  do  not  know  that  Mr.  Terry  has  ever  been  in  my  office  ;  I  have 
never  seen  him  there. 

Q.  You  do  not  know  whether  he  got  the  February  statement,  and  the 
other  about  a  month  afterwards  ?—  A.  I  do  not  know  that  Mr.  Terry  has 
ever  been  in  the  office.  He  has  never  talked  to  me.  I  cannot  be  too  em- 
phatic about  it.  He  has  never  spoken  to  me  about  it. 

Q,.  You  have  said  that  once  before.  —  A.  I  want  to  make  it  emphatic. 

Q.  You  cannot  make  it  emphatic  by  repeating  it.     I  will  ask  you 

now  to  state  whether  or  not  General  Swaim  did  net  call  your  at- 

388       tention  to  the  transaction  contained  in  these  two  papers,  B  and 

C,  after  he  got  them,  and  claim  to  you  that  he  had  never  made 

any  order  for  that  intermediate  sale  of  stock  at  all,  and  whether  or  not 

that  did  not  take  place  after  you  had  furnished  him  both  those  papers?  — 

A.  General  Swaim  has  never  made  a  complaint  to  me  - 

Q.  Just  answer  the  question.  —  A.  No,  sir. 

Q.  You  answer,  "No,  sir?"  —  A.  Yes,  sir. 

Q.  He  did  not  make  the  complaint  ?  —  A.  He  did  not  make  complaint. 

Q.  And  now  you  say  you  have  no  record  of  furnishing  General  Swaim 
any  tickets  except  the  tickets  which  I  have  heretofore  shown  you  ?  —  A.  We 
have  a  record  of  the  26th  of  February. 

Q.  I  am  speaking  of  tickets  now. 

Mr.  CHANDLER.  The  tickets  were  records. 

The  PRESIDENT.  Mr.  Chandler  will  address  his  remarks  to  the  Court. 

Mr.  CHANDLER.  Mr.  Calkins  is  trying  to  limit  the  witness  to  tickets 
when  he  is  using  the  word  record.  If  he  will  ask  him  in  regard  to  tickets, 
I  will  not  object. 

Mr.  CALKINS.  That  is  what  I  am  asking  him. 

The  WITNESS.  I  have  been  all  over  the  letterpress  book,  but  I  cannot 
find  any  copy  of  that  statement. 

Q.  Which  statement?—  A.  That  ticket  there. 

Q.  Then,  if  your  books  do  not  show  the  transactions  between  you  and 
your  customer,  your  books  are  not  reliable,  are  they  ?  —  A.  They  do  show 
them. 

16285  -  14 
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Q.  If  they  do  not  show  the  complete  transactions  they  are  not  reliable,. 

are  they  ? 

Mr.  CHAM-I.KK.  That  is  a  question  for  the  Court  to  decide. 
;$>;»  Mr.  ('U.KIN8.  Let  me  go  back  a  moment  for  the  purpose  of 

t«  -ting  him. 

Q.  When  vou  purchase  stocks  for  a  customer,  do  you  furnish  him  a 
ticket  of  this  kind  for  every  one  of  the  purchases  ? — A.  Yes,  sir. 

Q.  That  is  the  usual  run  of  the  business  ? — A.  That  is  the  usual  run  of 
the  business ;  yes,  sir. 

Q.  When  you  sell  that  stock  you  send  the  customer  a  ticket  showing 
what  it  was  sold  for? — A.  If  he  was  not  present  at  the  time. 

Q.  These  are  the  papers  that  go  to  your  customers,  are  they? — A.  Yes, 
sir. 

Q.  When  the  transaction  was  warm — hot? — A.  Yes,  sir;  unless  the 
customers  happen  to  be  in  the  office. 

Q.  Of  course,  when  these  statements  are  made  they  are  made  monthly, 
or  when  you  are  called  upon  for  them  after  the  sales  are  over  ? — A.  Yes, 
sir. 

Q.  And  you  have  no  record  in  the  books  of  these  transactions,  except 
the  two  tickets  I  hand  you  ? — A.  O,  yes  ;  my  books  are  full  of  them. 

Q.  I  mean  tickets. — A.  I  find  no  record  of  those  two  tickets  copied  in 
the  letter-books. 

Q.  You  state  that  some  of  the  statements  you  have  produced  here  have 
not  been  copied  in  your  letter-books  ? — A.  Yes,  sir. 

.Q.  Then  your  letter-books  do  not  show  the  transactions  between  your 
bank  and  General  Swaim  ? — A.  O,  yes ;  they  do. 

Q.  Your  letter-books  ? — A .  Yes,  sir. 

Q.  All  of  them?— A.  All  the  transactions? 

Q.  Yes. — A.  We  do  not  regard  these  tickets  as  any  thing;  but  inem- 

390  orandum  slips  are  frequently  given  to  customers  in  the  office  with- 
out even  copying  at  all ;  that  is  the  case  nearly  one-third  of  the 

time. 

Q.  If  they  do  not  appear  on  your  letterpress  books,  I  ask  you  whether 
you  have  other  letterpress  copies  that  show  the  sames  transactions  ? — A. 
No ;  I  mean  general  statements. 

Q.  You  stated  yesterday,  I  believe,  that  one  of  these  tickets  showed  a 
purchase,  one  of  which  transactions  appeared  upon  the  statement,  and 
another  did  not.  (Handing  witness  a  ticket.)  I  will  ask  you  if  that  is 
the  one? — A.  No,  sir. 

Q.  Is  that  the  one  (handing  witness  another  ticket)? — A.  No,  sir. 

Q.  Is  that  the  one  (handing  witness  another  ticket)  ? — A.  No,  sir. 

Q.  Is  this  the  one  (handing  witness  ticket  dated  March  23,  1882)? — A. 
Yes,  sir. 

391  Q.  Will  you  turn  to  the  letterpress  books  and  see  whether  or 
not  you  have  furnished  him  anything  with  reference  to  the  sale 

of  that  ? — A.  (Referring  to  the  letterpress  book.)     O,  yes,  sir ;  here  it  is. 

Q.  Say  to  the  Court  whether  you  have  a  letterpress  copy  of  the  dis- 
position of  that? — A.  (Referring  to  the  letterpress  book.)  Yes;  "Swaim 
sold  100  Central  Pacific  at  90£/°  April  8th. 

Q.  Is  this  April  8th  sale  the  same  as  the  March  23d  sale  ? — A.  Yes,, 
sir. 
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Q.  What  was  the  transaction  between  you  ;  did  you  sell  or  buy  it  ? — 
A.  We  sold  it ;  it  was  bought  at  92£  on  March  23d,  and  sold  on  April 
8th  at  90±. 

,  Q.  You  say  that  was  bought  at  92£  March  23d,  and  sold  at  90J  April 
8th  ?— A.  Yes,  sir. 

Q.  Do  you  say  that  you  gave  General  Swaim  notice  of  that? — A.  Yes, 
sir ;  there  it  is  in  this  book.  (Referring  to  letterpress  book.) 

Q.  Do  you  say  that  that  was  sent  to  him  ? — A.  Yes,  sir. 

Q.  Do  you  say  that  he  ever  got  that  notice  ? 

The  WITNESS.  That  I  put  it  in  his  own  hands  ? 

Mr.  CALKINS.  Yes. 

A.  I  do  not  know ;  I  sent  it  to  him  in  the  same  way  all  the  others  were 
sent  to  him.  I  do  not  think  the  purchase  could  have  reached  him  if  it 
had  not  been  on  a  ticket  or  something  else. 

Q.  There  was  another  Central  Pacific  transaction  on  the  17th  of  March, 
was  there  not  ? — A.  Yes,  sir. 

Q.  (Handing  witness  paper  marked  I.)  Is  that  the  corresponding  sale 
of  that  on  here? — A.  Yes,  sir. 

392  The  other  was  a  loss,  you  say  ;  it  was  bought  at  92J  and  sold 
for  90 J  ?— A.  Yes,  sir. 

Q.  Now,  turn  to  the  next  that  you  said  he  left  off  after  this  one — the  Lake 
Shore ;  turn  first  to  the  ticket  of  the  purchase  of  the  Lake  Shore. — A. 
(Referring  to  the  purchase  and  sale  book.)  Here  it  is.  He  purchased  100 
Lake  Shore  at  110,  April  8th.  Here  (referring  to  the  letterpress  book) 
is  the  letterpress  copy  also. 

Q.  Now  show  the  sale. — A.  (Referring  to  the  purchase  and  sale  book.) 
Here  it  is :  Sold  100  Lake  Shore  at  102£,  April  18th.  Here  (referring 
to  the  letterpress  book)  is  the  letterpress  copy  of  the  sale  of  100  Lake 
Shore  at  102£. 

Q.  What  was  that  date  ?— A.  April  18th. 

Q.  And  that  was  bought  at  what? — A.  Bought  at  110  on  the  8th  of 
April. 

Q.  And  sold  for  102J  ten  days  afterwards? — A.  Yes,  sir. 

Q.  Do  you  say  that  General  Swaim  ever  got  that  statement  ? — A.  I  do 
not  know ;  it  is  so  easy  to  throw  those  little  things  around  (referring  to 
the  memorandum  statements). 

Q.  I  mean  did  he  ever  get  the  ticket ;  did  you  ever  show  him  that  ? — 
A.  It  was  sent  to  him  through  the  mail,  or  in  the  usual  way,  signed  by 
Mr.  Brown. 

Q.  Have  you  any  personal  knowledge  of  that  fact  ? — A.  No,  sir ;  Mr. 
Brown  signed  it. 

Q.  All  you  know  is  that  in  the  usual  course  of  business  it  would  be 
sent  to  him  ? — A.  Yes,  sir. 

Q.  And  you  have  no  personal  knowledge  on  the  subject  ? — A.  I  did 
not  pick  it  up  and  hand  it  to  him. 

Q.  And  you  did  not  see  him  get  the  ticket  ? — A.  No,  sir  ;  he  may  have 
gotten  it  in  the  office  or  the  boy  may  have  gotten  it  in  the  office  and  taken 
it  up  to  him. 

393  Q.  There  was  an  entry  on  the  first  part  of  that  book  (referring 
to  the  purchase  and  sale  book)  about  the  Reading  stock.     Whose  . 

handwriting  is  that  in  about  the  Reading  stock  ? — A.  One  is  in  my  hand- 
writing and  the  other  in  Mr.  Brown's. 
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Q.  Who  kept  the  entries  in  this  book  ?  —  A.  (Referring  to  the  pur- 
chase and  sale  oook.)  Whoever  got  the  order. 

Q.  In  whose  handwriting  is  this  entry  in  that  book  (indicating),  and  in 
whose  handwriting  is  that  other  one?  —  A.  This  (indicating)  is  in  Mr. 
Crane's  handwriting  ;  he  was  the  book-keeper.  And  this  (indicating)  is 
in  Mr.  Brown's  handwriting. 

Q.  Is  there  any  other  entry  on  that  book  in  your  handwriting  at  that 
time,  on  that  day,  except  this  one  ?  —  A.  No,  sir. 

Q.  That  is  the  only  one  ?  —  A.  That  is  the  only  one. 

Q.  On  the  page  preceding  this  is  there  anything  in  your  handwriting?  — 
A.  No,  sir. 

Q.  On  the  next  page  there  is  one  in  your  handwriting?  —  A.  Yes,  one. 

Q.  And  on  the  next  page  after  that  two  ?  —  A.  Yes. 

Q.  But  on  that  page  only  one  ?  —  A.  Yes. 

Mr.  CHANDLER.  That  has  been  answered  already  three  times. 

M.  CALKINS.  I  am  trying  to  get  the  fact  ;  that  is  all.  (To  the  witness.) 
What  date  was  that?  —  A.  March  llth. 

Q.  Was  that  the  second  transaction  you  had  with  General  Swaim,  or 
•what  transaction  was  it  ?  —  A.  It  was  the  scond  transaction. 

Q.  Does  that  appear  on  his  sheet  that  he  had  here  ?  —  A.  It  appears  on 
his  statement. 

Q.  Does  it  appear  on  that  balance  sheet  (referring  to  paper  marked 
H)?—  A.  No,  sir. 

Q.  What  is  that  transaction  ?  —  A.  200  Reading  bought  at  57|,  sold  at 
59|. 

Q.  Have  you  reference  to  it  on  your  books  there  ?  —  A.  Yes. 
394          The  WITNESS.  What  date  is  that  ? 
Mr.  CALKINS.  March  17th,  1882. 

A.  (Referring  to  purchase  and  sale  book.)  It  shows  in  this  book  there 
were  200  Reading  purchased  at  57£,  that  was  sold  again  the  same  day  at 


Q.  Now,  the  other  Reading  transaction  took  place  how  long  before 
this  ?  —  A.  January  26. 

Q.  That  was  bought  at  what?—  A.  64  J. 

Q.  And  sold  at  what?—  A.  Sold  at  58. 

Q,.  Have  you  copies  of  tickets  for  that  first  Reading  transaction  ?  —  A. 
Yes,  sir. 

Q.  Let  me  see  a  copy  of  your  tickets. 

The  witness  turned  to  letterpress  book  and  pointed  out  the  copy  on 
page  284. 

The  WITNESS.  That  is  the  first  transaction  he  ever  had  in  the  office. 

Q.  And  these  are  the  tickets  for  it  ?  —  A.  Yes,  sir  ;  on  the  letterpress 
book. 

Q.  Where  is  the  ticket  notifying  him  of  its  sale?  —  A.  (Turning  to 
page  171  of  the  letterpress  book.)*  It  is  here  :  March  16th,  sold  200  Read- 
ing at  58. 

Q.  In  whose  handwriting  is  that?  —  A.  Mr.  Crane's.  I  signed  the 
firm's  name  to  it. 

Q.  And  to  the  other  one  on  the  same  page  to  another  party  ?  —  A.  Yes, 
sir. 
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Q.  One  of  those  is  in  Mr.  Crane's  handwriting  and  one  in  yours  ? — A. 
Yes,  sir. 

Q.  And  you  say  that  is  a  copy  of  what  you  furnished  him  ? — A.  Yes, 
sirj  that  is  a  copy  of  the  statement  we  furnished  him. 

Q.  Now,  on  the  next  day  you  sold  200  more  Reading  at  59|? — 

395  A.  Yes,  sir  (turning  to  letterpress  book,  page  183);  there  it  is: 
Sold  at  59£. 

Q.  You  furnished  him  tickets  of  both  those  transactions  ? — A.  Yes,  sir. 

Q.  Now,  I  will  ask  you  whether  or  not  General  Swaim  ever  saw  that 
book  that  you  know  of ;  do  you  know  whether  he  ever  saw  it  or  not  ? — 
A.  No,  sir ;  I  do  not  know. 

Q.  That  is  made  up  entirely  in  your  private  office,  by  you  or  your 
clerks  ? — A.  Yes,  sir ;  I  would  not  allow  anybody  to  see  it. 

Q.  Did  General  Swaim  ever  see  this  ledger  that  you  have  introduced 
here  ? — A.  No,  sir  ;  his  clerk  saw  it. 

Q.  Did  General  Swaim  ever  see  it  ? — A.  Not  that  I  know  of. 

Q.  Did  General  Swaim  ever  see  this  purchase  and  sale  book  that  you 
know  of? — A.  No,  sir  ;  this  was  kept  sacred  from  everybody. 

Q.  You  say  his  clerk  saw  the  ledger  ?— A.  Yes,  sir. 

Q.  How  do  you  know  ? — A.  The  book-keeper  says  so. 

Q.  I  asked  for  your  knowledge. — A.  I  do  not  know  anything  about 
this  man  Mr.  Terry,  I  told  you. 

Q.  Then  you  do  not  know  what  he  saw  in  the  ledger  ? — A.  No,  sir. 

Q.  So  that  the  only  thing  which  you  ever  furnished  him  was  copies  of 
these  statements  and  the  originals  of  these  tickets? — A.  Yes;  those  are 
the  official  transcripts  from  his  account. 

Q.  Do  you  remember  when  this  consolidated  statement  was  furnished 
him  ? — A.  I  think  in  November  last. 

Q.  Was  it  not  in  January  ? — A.  No,  sir  ;  I  think  not.  The  entry  is 
made  there  in  November. 

Q.  I  will  ask  you  now  to  turn  to  your  books  and  show  a  cotton  trans- 
action which  there  was  between  General  Swaim  and  yourself. 

396  The  WITNESS.  Do  you  want  the  letterpress  copies  ? 

Mr.  CALKINS.  I  want  to  see  what  that  cotton  transaction  is.  I 
want  to  call  your  attention  to  the  way  you  report  it  here. 

A.  That  is  made  up  on  the  books  of  Macauley  &  Co.,  of  New  York, 
and  the  debits  and  credits  only  are  sent  to  us. 

Q.  Have  you  anything  on  your  books  showing  that  transaction  at  all  ? — 
A.  Nothing  except  the  final  results.  I  can  get  Macauley  &  Co.'s  state- 
ment about  it. 

Q.  You  sent  this  notice  to  General  Swaim  that  you  had  bought  100 
bales  of  cotton  at  a  certain  price? — A.  Yes,  sir. 

Q.  What  is  that  price  ?— A.  10^. 

Q.  And  then  sold  it  at  how  much  ? — A.  At  lO^A. 

Q,.  This  is  the  only  place  there  is  in  the  consolidated  account  that  re- 
fers to  this  cotton  transaction  ? — A.  Yes,  sir. 

Q.  Can  he  tell  from  those  tickets  and  this  account  anything  about  this 
transaction  ? 

Mr.  CHANDLER.  I  object  to  that — as  to  whether  General  Swaim  can 
tell  or  not.  What  the  books  show  I  do  not  object  to. 

Mr.  CALKINS.  I  will  ask  vou,  then,  whether  or  not  on  that  consolidated 
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Htatement,  or  any  other  statement  that  you  ever  furnished  General  Swaim, 
that  is  the  only  'in-in  that  appears? — A.  Yes;  a  credit  of  $28.75  profit. 

(I.  N'.w,  1  will  a-k  you  if  ymi  «-vi  r  x-nt  one  of  these  tickets  through 
the  mail  \«  <  i« n.-ral  Swaim  that  yon  recollect  of? — A.  I  think  they  were 
generally  sent  by  messenger  boy,  unless  he  called  for  them  personally. 

Q.  Have  you  any  special  recollection  now  that  you  ever  sent  one  of 
tliM-r  tickets  to  General  Swaim  through  the  mail? — A.  Our  custom  would 
be  to  deliver  them  by  messenger  on  the  same  day. 

Q.  I  am  not  asking  about  your  custom.     I  am  asking  for  your 

397  recollection  on  a  distinct  point.     Have  you  an  independent  recol- 
lection of  ever  sending  one  of  these  tickets  through  the  mail? — 

A.  No,  sir. 

Q.  Now,  I  will  ask  you  about  Mr.  Terry.  You  say  to  the  Court  posi- 
tively and  emphatically  that  you  never  saw  him  and  that  he  never  talked 
to  you  alxnit  this  account. — A.  I  will  not  say  that  I  never  saw  him  ;  I 
saw  him  at  the  time  of  the  Garfield  fair 

Q.  I  mean  at  your  bank. — A.  Never,  with  reference  to  these  state- 
ments or  accounts ;  I  never  knew  that  he  had  been  in  the  bank  until  a 
week  ago. 

Mr.  CALKINS.  I  believe  that  is  all. 

By  Mr.  CHANDLER  : 

Q.  Those  transactions  that  were  lost  in  transit,  if  they  were  lost,  show 
losses,  do  they  ? — A.  Yes,  sir. 

By  Mr.  CALKINS  : 
Q.  All  of  them  ?— A.  All  of  them. 
By  Mr.  CHANDLER  : 

Q.  And  the  transactions  which  show  profits  passed  to  his  credit? — A« 
Yes,  sir. 

By  Mr.  CALKINS  : 

Q.  State  whether  that  sheet  [Exhibit  H]  or  some  of  these  tickets  will 
not  show  losses. — A  O,  yes. 

Q.  Then  those  that  showed  losses  were  not  all  lost  ? — A.  No,  sir ;  but 
enough  to  about  make  the  account  even. 

By  Mr.  CHANDLER  : 

Q.  All  that  did  show  profits  got  through  ? — A.  Yes,  sir. 
Q,.  There  was  not  an  individual  case  of  loss  ? — A.  No,  sir. 
The  Judge-Advocate  then  put  the  following  interrogatories  to  the  wit- 
ness, by  direction  of  the  Court : 

(To  the  witness.)  Q.  In  your  conference  with  General  Swaim 

398  in  Mr.  Parker's  office,  on   April  17th,  what  explanations,  if  any, 
were  made  in  reference  to  the  second  charge  in  your  letter  of  April 

16th,  that  is  in  regard  to  pay-accounts  ? — A.  That  subject  was  never 
brought  up  at  all. 

Q.  What  reference,  if  any,  was  made  in  that  conversation  to  the  last 
paragraph  of  your  letter? — A.  None  whatever. 

Q.  At  what  time,  and  how  were  you  advised  of  the  delivery  of  the  due- 
bill  by  Bright,  Humphrey  &  Co.  to  Mr.  Parker?— A.  By  Mr."  Parker,  M  i . 
Humphrey,  and  General  Swaim. 
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Q.  At  what  time  and  how? — A.  I  was  informed  by  Mr.  Parker  and 
Mr.  Humphrey  between  11  and  12  o'clock  on  the  18th. 

Q.  State  as  circumstantially  as  possible,  your  conversation  with  General 
Swaim-  in  reference  to  Colonel  Morrow's  arrangement  with  the  bankers, 
and  his  (General  Swaim's)  claim  upon  Colonel  Morrow;  I  refer  to  the  con- 
versation in  Mr.  Parker's  office. — A.  There  was  no  discussion  between 
General  Swaim  and  myself  in  regard  to  Army  officers;  the  conversation 
began,  as  near  as  I  can  remember  it,  abruptly  on  the  part  of  General  Swaim. 
I  was  in  the  office  when  he  came  in,  and  I  do  not  think  I  can  be  mistaken 
in  any  way  as  to  what  General  Swaim's  remarks  were  at  that  time.  It  is 
very  vividly  impressed  on  my  mind  that  he  was  walking  across  the  center 
of  the  room,  and  that  he  turned  around  and  said  to  me,  "Now,  Bateman, 
if  Cooke  and  the  rest  of  you  do  not  chip  in  and  let  me  out  on  what  Morrow 
owes  me,  on  this  Morrow  matter,  I  will  squeeze  him  so  at  the  Department 
that  you  won't  any  of  you  get  your  money."  After  that  remark  my  temper 
rather  got  the  best  of  me. 

The  COURT.  State  what  you  said,  state  all  the  conversation. 

The  WITNESS.  I  said  I  thought  it  was  the  meanest  remark  I  have  ever 
heard  a  white  man  make;  that  he  first  had  involved  me  in  a  debt 

399  and  then  wanted  to  cut  the  slender  thread  we  had.     I  do  not  re- 
member that  I  used  that  exact  phrase.     I  said  it  "was  the  meanest 

remark  a  white  man  ever  made;  that  at  first  he  got  a  personal  friend  in- 
volved in  these  fraudulent  vouchers,  and  then  tried  to  cut  the  last  chance 
he  had  of  getting  it  by  forcing  him  to  pay  him  $100.  General  Swaim 
made  some  remark  to  the  effect  that  they  were  not  fraudulent  or  something 
of  that  kind,  and  got  up  and  took  his  phaeton  and  went  up  to  the  War 
Department,  or  rather  he  took  Mr.  Parker's  carriage  that  was  out  in  front 
there. 

Q.  You  have  stated  as  near  as  possible  all  the  conversation  between 
you? — A.  Yes. 

Q.  Give  as  circumstanially  as  possible  your  conversation  with  General 
Swaim  on  or  about  Monday,  April  21st? — A.  On  the  morning  of  April 
21st,  I  returned  to  the  city,  and  my  attention  was  called  in  the  newspaper 
to  General  Swaim's  reply,  and  as  soon  as  I  got  down  to  the  office  in  the 
morning 

The  COURT.  You  mean  his  indorsement? — A.  Yes,  his  indorsement  to 
the  Secretary  of  War.  As  soon  as  I  get  to  the  office  in  the  morning  I 
sent  across  the  street  to  Mr.  Parker  and  asked  him  to  go  up  to  the  War 
Department  and  ask  General  Swaim  to  come  down.  I  told  Mr.  Parker  at 
the  time  that  this  thing  would  have  to  be  all  gone  over  with;  that  General 
Swaim  had  made  a  false  statement.  General  Swaim  did  not  get  down 
there  until  one  or  two  o'clock  in  the  afternoon.  Then  they  sent  for  me, 
and  I  went  over  and  stated  to  General  Swaim  that  we  would  have  to  go 
all  over  this  matter  again;  that  after  making  one  statement  to  me  he  had 
come  out  and  made  an  entirely  false  statement  to  the  Secretary  of  War. 
Then  he  said  to  me  there,  "Now,  I  advise  you  to  let  this  thing  drop  where 
it  is,  or-this  may  result  in  a  libel  suit,  and,"  he  says,  "if  I  cannot  advise 
you  in  any  other  way,  let  me  advise  you  as  a  friend  not  to  make  a 

400  fool  of  yourself  before  the  people  by  giving  a  man  a  piece  of  negotia- 
ble paper  and  then  allowing  him  to  overdraw  his  account  on  it." 

Q.  What  reply  did  you  make  to  that?    We  want  the  whole  conversation 


216 

as  circumstantially  as  possible. — A.  I  do  not  just  remember  what  the  re- 
ply was ;  I  remember  the  main  points  of  it  only,  that  I  was  not  willing  to 
let  it  rest  there.  But  I  did  say,  I  was  going  to  take  the  statements  and 
i-Iurk*,  iiiak.  a  t  r:m-<-ri|>t  fr..m  tin-  l>"nk-,  ;unl  it'  tin-re  \va-  in.  other  \vay 
of  getting  it  before  the  public,  to  publish  them. 

Q.  Did  he  make  any  reply  to  that? — A.  I  do  not  remember.  He  said 
something  about  going  over  the  statement  with  me,  and  wanted  me  to- 
point  out  what  facts  I  objected  to. 

Q.  Do  you  recollect  the  publication  in  the  city  newspapers  of  the  letter 
of  the  Secretary  of  War  to  the  President? — A.  Yes,  sir. 

Q.  Do  you  recollect  the  date  ? — A.  I  think  it  was  Wednesday  morning* 

Q.  Is  that  the  publication  you  refer  to  (handing  a  copy  of  the  National 
Republican  to  the  witness)? — A.  Yes,  sir. 

Q.  What  is  that  dated? — A.  Wednesday  morning,  the  23d  of  April. 

Q.  Since  that  time  has  any  one  professing  to  act  directly  or  indirectly 
for,  or  in  the  interest  of,  General  Swaim  approached  you  with  arguments 
or  suggestions  to  dissuade  you  from  proceeding  further  in  this  investiga- 
tion ;  and,  if  so,  who  was  it,  when  was  it,  and  what  were  the  arguments 
and  suggestions? — A.  I  think  Mr.  Parker  called  to  see  me  on  Thursday, 
and  said,  "I  have  just  been  up  to  see  the  old  man.  You  ought  not  to 
press  that  thing  too  hard;  you  do  not  want  to  crowd  the  old  man." 

Q.  Whom  did  he  mean  by  "  the  old  man  "  ? — A.  General  Swaim. 
401       He  referred  to  him  as  the  "  old  man."     He  said,  "  General  Swaim 
is  going  to  be  here  a  long  while,  and  he  can  be  a  good  friend  to 
you."     I  do  not  know  of  any  other  conversation  on  that  subject. 

Q.  Did  he  represent  himself  as  coming  from  General  Swaim  directly 
or  indirectly? — A.  He  said  he  had  just  come  down  from  General  Swaim 
then. 

Q.  You  said,  "I  think  Mr.  Parker  called  to  see  me" ;  do  you  know  it 
was  Mr.  Parker  who  called? — A.  Yes,  sir;  I  know  it  was  Mr.  Parker.. 

The  PRESIDENT.  Did  he  represent  himself  as  being  authorized  by  Gen- 
eral Swaim  to  approach  you  on  the  subject? 

A.  No,  sir.     He  said  he  had  just  come  from  General  Swaim. 

The  PRESIDENT.  He  made  the  remark  that  he  had  just  come  from. 
General  Swaim's  office ;  he  did  not  represent  himself  as  commissioned  by 
General  Swaim  in  any  way? 

A.  No,  sir.     I  do  not  think  he  said  he  was  authorized  by  General 

Swaim. 

/ 

By  the  COURT  : 
Q.  You  stated  in  your  letter  to  the  Secretary  of  War  that — 

Some  two  veare  ago  the  said  D.  G.  Swaim,  having  deposited  the  sum -of  $5,000,  re- 
ceived upon  his  departure  for  the  West  a  simple  due-bill  at  his  request  to  have  in  case 
an  accident  should  befall  him. 

A.  Yes,  sir. 

Q.  What  have  you  to  say  in  regard  to  that  ?  Nothing  has  been  said 
on  that  point  in  your  testimony. — A.  That  was  a  sort  of  general  state- 
ment. He  was  going  away  that  fall,  but  I  did  not  mean  to  say  he  was 
going  that  night  or  any  particular  time. 

Q.  Did  he  say  he  wanted  his  due-bill  to  go  West  with  ? — A.  He  simply 
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said  he  wanted  that  due-bill  to  know  where  his  money  was.     That  is 
what  he  said  when  he  came  to  me.      He  did  not  say  he  was 

402  going  West  that  night. 

Q.  You  stated  you  made  a  simple  due-bill  at  his  request  in  case 
an  accident  should  befall  him  ? — A.  Yes ;  he  said  he  wanted  that  in  case 
anything  should  happen  to  him  ;  that  he  wanted  to  know  where  his  money 
was.  That  was  a  general  sort  of  statement  there ;  it  was  not  meant  to 
confine  it  to  that  date. 

By  the  PRESIDENT  :  ' 

Q.  Why  did  you  state  in  your  letter  to  the  Secretary  of  War  that  this 
due-bill  was  given  upon  General  Swaim's  departure  for  the  West,  if,  as 
you  now  say,  you  did  not  know  that  he  was  going  West  ? — A.  I  knew  that 
he  was  going  West,  but  not  at  that  date. 

Q.  Is  this  absolutely  the  fact  that  you  stated  to  the  Secretary  of  War 
that  upon  his  leaving  for  the  West  he  stated  he  was  going  to  the  West,  and 
that  you  gave  him  the  due-bill  ? — A.  He  was  going  Wast  and  had  not  de- 
cided what  to  do  with  the  money,  but  was  going  to  leave  it  until  he  got 
back,  and  wanted  the  due-bill.  That  is  the  general  impression  I  wanted 
to  convey. 

Q.  I  would  like,  also,  to  ask  you  what  other  charges  you  desire  to 
prefer  in  connection  with  the  matter  stated  in  the  last  paragraph  of  your 
letter  to  the  Secretary  of  War? — A.  I  have  preferred  the  only  charges 
that  I  care  to  prefer. 

Q.  You  have  preferred  the  only  ones  you  care  to  prefer  ? — A.  Yes,  sir.. 

By  the  COURT  : 

Q.  Please  explain  further  about  Exhibit  I.  Does  that  contain  all  the 
transactions  in  stocks,  &c.,  between  your  firm  and  General  Swaim  from  the 
beginning  to  the  end  of  your  business  relations? — A.  Yes,  sir;  except  that 
cross-entry  which  was  taken  out  of  the  account ;  everything. 

Q.  Of  course  you  do  not  include  the  French  claim  ? — A.  No,  nor  the 
Ivanhoe  matter;  those  were  outside  matters;  but  everything 

403  else  is  contained  in  it.     It  contains  the  sale  of  the  Ivanhoe,  because 
the  general  brought  it  again  to  the  office  to  have  it  sold  afterwards, 

but  that  simply  goes  in  as  a  credit. 

Q.  The  final  result  on  that  statement  is  the  amount  that  the  bank  owed 
General  Swaim  ? — A.  Yes,  sir. 

Mr.  CHANDLER.  I  desire,  for  the  purpose  of  following  the  question  just 
asked,  to  put  one  more  question.  (To  the  witness.)  I  will  ask  you  to  ex- 
plain to  the  Court  the  difference  between  the  accounts  where  a  man  buys 
a  stock  or  a  claim,  and  the  claim  is  kept  there  as  his,  and  the  account 
which  would  show  the  buying  and  selling  of  stocks  which  were  to  be 
handled  just  as  a  matter  of  speculation.  For  instance,  General  Swaim. 
bought  the  Ivanhoe  right  out,  and  certain  stocks,  and  that  stock  was  left- 
there  at  the  bank,  I  understand? 

Mr.  CALKINS.  I  object.     That  is  an  expert  question. 

Mr.  CHANDLER.  Very  well ;  I  withdraw  the  question. 

Mr.  CALKINS.  I  have  no  further  questions  to  ask. 
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SETH  A.  TERRY,  a  witness  recalled  l>y  the  prosecution,  was  then  exam- 
ined JIK  follows : 

By  Mr.  CHANDLER  : 

Question.  What  relation  do  you  sustain  to  General  Swaim? — Answer. 
I  :iin  :i  rlrrk  ill  lii.s  office. 

(J.  Have  you  ever  been  convicted  of  embezzlement? — A.  No,  sir. 

Mr.  ('A i. KINS.  I  object  to  a  cross-examination  of  that  kind  for  that 

i)ur|H)se.     It  is  purely  a  discretionary  matter  with  the  Court,  and  courts 

have  always  held,  with  the  utmost  strirtmss,  to  the  rule  that  you  cannot 

degrade  a  man  in  that  way.     I  certainly  think  that  is  going  a  long 

ways. 

404  &Ir.  CHANDLER.  I  simply  wanted  to  show  the  fact  of  this  wit- 
ness's credibility ;  that  he  is  not  worthy  of  belief.     There  is  con- 
flicting testimony  between  him  and  Mr.  Bateman,  and  it  is  but  just  and 
right  that  this  Court  should  know  the  precise  value  of  each  of  the  witness's 
statements  that  he  has  made  here. 

The  WITNESS.  If  the  Court  please,  I  would  like  to  say  a  word.  If  this 
matter  is  to  be  brought  in  question,  I  will  bring  Ex-Mayor  Emery,  Com- 
missioner Morgan,  and  forty  of  the  best  citizens  in  this  place  as  to  my  be- 
ing believed. 

The  COURT.  I  do  not  think  we  want  to  go  into  that. 

Mr.  CHANDLER.  That  is  all. 

Mr.  CALKINS.  Do  I  understand  that  this  is  to  be  stricken  out  from  the 
record? — the  question  which  was  put? 

The  PRESIDENT.  No;  the  only  question  that  was  put  to  him  was  an- 
swered. 

Mr.  CALKINS.  Very  well,  let  it  stand  that  way  then ;  it  does  not  hurt 
the  witness  at  all. 

The  Judge- Advocate  stated  that  Mr.  Jay  Stone,  a  witness  summoned 
by  the  Court,  was  present  and  ready  to  give  his  testimony. 

Mr.  CALKINS.  Mr.  McDonald  stated  to  me  this  morning  that  he  wanted 
to  correct  his  statement  in  regard  to  the  delivery  of  this  paper  [Exhibit  A] 
to  the  War  Department.  I  do  not  know  what  he  wants  to  say,  but  it 
relates  to  that  matter,  and  I  would  like  to  have  him  make  the  correction 
before  Mr.  Stone  conies  upon  the  stand,  as  I  presume  that  it  is  intended 
to  fix  the  date  of  that  matter  by  Mr.  Stone's  testimony. 

JOSEPH  McDoNALD  was  then  recalled  to  the  witness-stand  for  the  pur- 
pose of  making  a  correction  of  his  testimony. 

Mr.  CALKINS.  You  stated  that  you  wished  to  make  some  state- 

405  meuts  as  to  the  time  this  indorsement  was  delivered  to  the  Secre- 
tary of  War.     You  may  state  to  the  Court  what  it  is  you  desire 

to  say. 

The  WITNESS.  I  stated  that  the  indorsement  was  written  within  about 
an  hour  of  the  time  it  was  received  in  the  office,  but  I  desire  to  state  that 
it  was  not  entered  in  the  books  of  the  office  for  some  time  afterwards,  and 
was  delayed,  and  did  not  get  over  to  the  Secretary  of  War's  office  until 
near  the  close  of  office  hours  that  day.  That  is  the  correction  I  wish  to 
make. 
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JAY  STONE,  a -witness  called  by  the  Court,  was  then  duly  sworn  by  the 
Judge-Advocate,  and  examined,  as  follows : 

By  the  COURT  : 

Question.  State  your  name  and  what  official  position  you  occupy. — 
Answer.  Jay  Stone ;  I  am  chief  of  the  correspondence  division  of  the  War 
Department. 

Q.  In  what  capacity  were  you  acting  in  the  War  Department  from  the 
16th  to  the  24th  of  April  last;  in  what  special  capacity? — A.  I  was  act- 
ing as  chief  clerk. 

Q.  Do  you  recognize  these  papers  (handing  the  witness  papers  marked 
Appendix  A)  ? — A.  I  do. 

Q.  State  to  the  Court  when  those  papers  were  referred  to  the  Judge- 
4dvocate-General ;  when  they  left  the  War  Department? — A.  Do  you 
have  reference  to  the  papers  bearing  the  indorsement  of  the  Judge- Advo- 
cate-General of  April  1 8th  ? 

Q.  I  mean  the  two  letters  of  Mr.  Batemau.  When  did  they  go  to  the 
Judge-Advocate-General  from  the  War  Department  ? — A.  They  went  on 
April  18th,  about  a  quarter  of  3  p.  m. 

Q.  When  were  they  received  back  ? — A.  They  were  received  back 

406  on  the  afternoon  of  the  same  day,  shortly  after  the  close  of  office 
hours. 

Q.  What  time  was  that  ? — A.  The  time  of  closing  office  at  the  War  De- 
partment is  4  p.  m.  They  were  received,  I  should  judge,  fifteen  or  twenty 
minutes  afterwards. 

AUGUSTUS  CRANE,  Jr.,  a  witness  called  by  the  prosecution,  was  then 
duly  sworn  by  the  Judge- Advocate,  and  examined,  as  follows  : 

By  Mr.  CHANDLER  : 

Question.  What  is  your  business  ? — Answer.  I  am  a  banker. 

Q.  Who  are  you  connected  with  in  that  business  ? — A.  With  Albion  K. 
Parris  and  F.  D.  Winslow,  in  the  firm  name  of  Crane,  Parris  &  Co., 
bankers. 

Q.  Were  you  at  one  time  with  Mr.  Bateman  ? — A.  I  was.  I  went  into 
Mr.  Bateman's  employ  on  the  22d  of  April,  1881,  and  I  left  him  on  the 
15th  of  September,  1883. 

Q.  While  you  were  with  him,  in  what  capacity  did  you  act  ? — A.  I  had 
charge  of  his  accounts  as  his  accountant.  I  also  had  his  power  of  attor- 
ney to  sign  for  the  firm  during  his  absence. 

Q.  You  had  charge  of  his  books  ? — A.  Yes,  sir. 

Q.  You  know  General  Swaim,  I  suppose  ? — A.  I  do  ;  I  have  seen  him 
in  the  office. 

Q.  You  recollect  a  man  named  Terry  coming  to  the  bank  ? — A.  I  re- 
member there  was  a  gentleman  who  came  in  the  office  with  General  Swaini 
who  was  introduced  to  me.  I  think  his  name  was  Terry.  He  was  intro- 
duced to  me  as  an  expert.  After  the  introduction  I  asked  him  in  behind 
the  counter  at  my  desk.  He  had  some  accounts  current  in  his  hand,  and 
he  told  me,  or  gave  me  to  understand 

407  Mr.  CALKINS.  I  object  to  your  stating  what  he  gave  you  to 
understand. 

The  PRESIDENT.  State  what  he  told  you  ;  relate  what  he  said. 
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A.  He  told  me  that  he  had  examined  a  great  many  books,  and  that  he 
had  not  seen  any  that  he  could  not  understand  or  unravel.  He  had  a 
number  of  accounts  in  his  hand. 

Mr.  CHAMM.I.I:.  Whose  accounts? 

A.  The  accounts  of  General  D.  G.  Swaim.  I  immediately  opened  to 
ih.  li-.l-.-r.  an. I  ••..iii|.:ir.-<l  tin-  ledger  with  hi-  a.v.nint-.  I  found  that  s.mic 
of  the  aeeomit-  lie  did  not  have.  I  asked  him  where  those  accounts  were, 
and  he  sii«l  that  the  general  had  not  received  them  or  had  lost  them.  I 
told  him  I  thought  the  general  had  lost  them,  l>ecause  I  could  prove  by 
the  lx>oks  that  the  accounts  had  been  made  out  and  press  copies  of  the 
same  had  been  taken.  I  immediately  referred  to  the  press  copy  book 
where  I  showed  him  that  the  copies  had  been  taken,  and  that  the  accounts 
current  had  been  forwarded. 

Q.  What  demand,  if  any,  did  he  make  for  a  correction  ;  did  he  desire 
anything  of  that  kind  ?  State  fully  what  occurred. — A.  He  asked  sev- 
eral questions  about  the  accounts,  which  I  explained,  and  apparently  he 
was  thoroughly  satisfied^ 

The  PRESIDENT.  Did  he  tell  you  that  he  was  thoroughly  satisfied  ? — 
A.  He  told  me  that  he  considered  himself  thoroughly  satisfied.  In  other 
words,  he  said  that  he  understood  book-keeping  thoroughly,  and  he  seemed 
to  understand  the  points  which  I  explained  in  the  accounts. 

Mr.  CALKINS.  But  the  Court  asked  you  if  he  said  to  you  that  he  was 
thoroughly  satisfied  ? — A.  He  did  not  say  to  me  in  so  many  words  that  he 
was  thoroughly  satisfied,  but  he  did  not  say  that  he  was  not  satisfied. 

By  Mr.  CHANDLER  : 

408  Q.  Did  you  or  not  say  to  him  that  in  the  event  that  he  was  not 

sitisfied    and  desired    any   further   information    that   you  would 
gladly  afford  it? 

Mr.  CALKINS.  I  object. 

Mr.  CHANDLER.  I  withdraw  the  question.  (To  the  witness.)  State 
what  occurred  between  you  and  this  gentleman,  if  anything. — A.  There 
was  nothing  further  occurred.  He  said  he  would  ask  the  general  if  he 
had  the  other  accounts,  and  would  try  to  look  them  up ;  and  in  the  event 
of  his  not  finding  them  I  offered  to  make  out  duplicate  accounts  and  send 
them  to  the  general. 

Cross-examination  by  Mr.  Calkins : 

Q.  Did  you  furnish  him  a  duplicate  account  that  day  ? — A.  I  did  not. 

Q,.  Did  you  ever  furnish  a  duplicate  account  to  him? — A.  I  never  fur- 
nished him  any,  because  he  never  requested  it. 

Q.   You  never  did,  then,  furnish  him  any  ? — A.  No,  sir. 

Q.  Did  you  show  him  any  press  copies  of  tickets  or  notifications  of  pur- 
chases and  sales  ? — A.  I  did  not.  I  showed  him  press  copies  of  the  ac- 
counts current  which  he  did  not  have. 

Q.  But  you  showed  him  no  press  copies  of  tickets  ? — A.  No,  sir. 

Q.  And  he  did  not  ask  you  for  them? — A.  No,  sir. 

Q.  The  only  things  you  showed  him  were  the  press  copies  of  the  ac- 
counts current  ? — A.  Yes,  sir. 

Q.  You  never  had  but  one  interview  with  him  ? — A.  Not  that  I  recol- 
lect. 

Mr.  CALKINS.  That  is  all. 
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By  Mr.  CHANDLER  : 

Q.  You  have  already  stated  that  you  showed  him  the  ledger  account? — 
A.  I  showed  him  the  ledger  account. 

409  Mr.  CALKINS.  Do  I  understand  you  to  say  that  you  showed  him 
both  ? — A.  I  showed  him  the  ledger  accounts. 

Q.  And  the  press  copies  of  the  accounts  that  he  did  not  have? — A. 
Yes,  bir. 

Q.  What  particular  ledger  account  did  you  show  him  ? — A.  I  showed 
him  the  accounts  standing  in  the  ledger  under  the  style  of  General  D.  G. 
Swaim's  account. 

Q.  Did  you  show  him  all  of  it  ? — A.  Yes,  sir ;  I  showed  him  all  of  it. 

Q.  Was  there  more  than  one  ledger  in  the  office  ? — A.  While  I  was 
there  we  had  two  ledgers. 

Q.  Did  you  show  him  both  ledgers? — A.  Yes,  sir. 

Q.  Are  you  positive  of  that  fact,  that  you  showed  him  both  ledgers  ? — 
A.  Yes,  sir. 

Q.  You  remember  it  ? — A.  I  remember  it. 

Q.  Did  he  examine  all  the  accounts? — A.  He  did  not  examine  the  full 
accounts,  because  he  only  remained  there  about  half  an  hour,  but  every- 
thing he  asked  me  I  explained  to  him. 

Q.  But  a  half  an  hour  was  all  the  time  he  stayed  with  you  ? — A.  My 
impression  is  that  that  was  the  extent  of  the  time. 

The  Judge- Advocate  announced  that  Mr.  M.  M.  Parker,  who  had  been 
summoned  as  a  witness,  and  had  been  in  attendance,  had  left,  but  he  ex- 
pected he  would  return  in  a  very  few  minutes. 

The  PRESIDENT.  I  think  the  witnesses  who  are  summoned  should  be 
kept  in  attendance  hereafter,  so  as  not  to  lose  time  in  waiting  for  them. 

Mr.  CALKINS.  Before  the  Court  rose  on  yesterday  I  called  attention 

to  a  newspaper  article  reflecting  upon  the  accounts  of  General  Swaim  in 

connection  with  the  Garfield  fair.     I  then  said  that  at  the  proper  time  I 

would  lay  the  matter  formally  before  the  Court.    I  said,  also,  that 

410  I  did  not  know  how  far  the  Court  could  be  used  as  a  court  of  in- 
quisition, or  how  far  it  would  pay  attention  to  these  matters.     Upon 

•consultation  with  General  Swaim  last  evening,  he  requested  me  to  say  to 
the  Court  that  he  was  perfectly  willing  as  well  as  ready  and  anxious  to  ex- 
hibit to  the  Court  the  entire  account  between  himself  and  the  Garfield  fair 
transaction,  and  I  have  just  received  a  telegram  from  Mr.  Corbin,  who  is 
the  general  treasurer  of  the  Army  of  the  Cumberland,  and  to  whom  Gen- 
eral Swaim  made  his  reports  and  remittances,  and  I  desire  to  lay  General 
Swaim's  telegram  to  him,  and  Mr.  Corbin's  telegram  in  response,  in  con- 
nection with  the  books  concerned,  before  the  Court,  if  the  Court  desires  to 
go  into  that  matter,  as  I  am  informed  by  General  Swaim  that  his  accounts 
are  in  perfect  order,  as  he  can  show  to  the  Court  if  he  has  opportunity.  I 
state  this  so  that  the  Court  may  take  such  action  as  seems  most  advisable. 
The  PRESIDENT.  I  do  not  think  this  Court  has  anything  to  do  with 
newspaper  statements  or  with  any  matters  not  brought  properly  before  it. 
I  am  of  the  impression  that  this  subject  is  not  a  matter  which  should  be 
dealt  with  by  this  Court  at  all.  The  order  convening  the  Court  requires 
it  merely  to  investigate  those  matters  contained  in  Mr.  Bateman's  letter. 


222 

The  JUDGE- ADVOCATE.  Mr.  Bateraan  has  stated  that  he  has  no  further 
charges  to  make  under  the  last  paragraph  of  his  letter. 

Mr.  CHANDLER.  This  matter  was  not  in  Mr.  Bateman's  mind  at  the 
time  he  wrote  his  letter,  and  he  makes  no  reference  to  it  in  the  letter.  He 
knows  nothing  about  it  and  is  not  responsible  for  the  charge. 

The  Court  then,  at  1.35  p.  m.,  adjourned  to  meet  again  to-morrow,  Sat- 
urday, May  17,  1884,  at  10.30  a.  m. 

ROBERT  N.  SCOTT, 
Maj.,  Third  U.  S.  Art'y,  Judge- Advocate  and  Recorder. 


411  TWELFTH  DAY. 

ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 
Washington,  D.  C.,  Saturday,  May  17, 1884— 10.30  a.  m. 

The  Court  met  pursuant  to  adjournment. 

Present :  Maj.  Gen.  John  Pope,  U.  S.  Army ;  Brig.  Gen.  Christopher 
C.  Augur,  U.  S.  Army  ;  Brig.  Gen.  Delos  B.  Sacket,  Inspector-General 
U.  S.  Army ;  Maj.  Robert  N.  Scott,  Third  Artillery,  Judge- Advocate  and 
Recorder  of  the  Court. 

Brig.  Gen.  David  G.  Swaini,  Judge- Advocate  General  U.  S.  Army, 
with  his  counsel  Messrs.  Calkins  and  Johnston,  and  Mr.  A.  E.  Bateinan, 
the  accuser,  with  his  counsel,  Mr.  Chandler,  were  also  present. 

The  proceedings  of  the  last  session  were  read  and  approved. 

The  JUDGE-ADVOCATE.  The  Court  directs  me  to  inquire  if  there  was 
any  agreement  between  the  counsel  as  to  whether  or  not  the  paper  before 
the  Court  known  as  the  due-bill  is  to  be  regarded  by  the  Court  as  a  nego- 
tiable instrument.  The  Court  would  like  to  have  the  nature  of  the  under- 
standing between  the  counsel  explained. 

Mr.  CALKINS.  If  the  Court  please,  I  do  not  understand  there  is  any 
agreement  between  us  as  to  the  negotiability  of  the  note.  I  regard  that 
matter  entirely  as  a  question  of  law — a  pure  question  of  law.  The  bill 
itself  when  laid  down  by  the  principles  of  law  speaks  for  itself.  We,  of 
course,  claim  that  it  is  a  negotiable  instrument  as  a  matter  of  law,  and  my 
friend,  I  understand,  does  not  dispute  the  question  of  law  that  it  is  a  ne- 
gotiable instrument. 

Mr.    CHANDLER.    I  understand  precisely  this:  The  record  of 

412  the  third  day  shows  that  Mr.  Calkins  came  to  me  and  asked  me  to 
admit  that  it  was  not  negotiable,  to  save  trouble  of  bringing  up 

Judge  Shellabarger  and  Judge  Wilson  to  prove  by  them  that  it  was  not 
negotiable. 

Mr.  CALKINS.  No. 

Mr.  CHANDLER.  Very  well,  that  is  my  understanding  of  it.  I  then 
made  this  statement  to  the  court  at  page  61 : 

Mr.  Calkins  has  asked  me  to  state  to  the  Court  what  I  would  very  frankly  state  in 
my  argument,  that  Mr.  Bateman  was  not  deprived  of  any  defense  that  he  had  on 
this  due-bill  by  reason  of  its  assignment  to  Bright  &  Humphrey.  That  I  had  always 
advised  Mr.  Batemen. 

Mr.  CALKINS.  You  mean  as  against  General  Swaim. 
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Mr.  CHANDLER.  As  against  the  due-bill  in  any  ones  hands.  I  claim  it  was  never 
negotiable,  but  was  merely  a  memorandum  of  settlement  between  the  parties,  and 
was  not  assignable,  so  that  in  any  assignment  of  it  Mr.  Baternan's  defense  to  it  was 
not  affected  in  any  way.  In  making  this  statement  I  do  not  concede  that  General 
Swairn  entertained  that  opinion  when  he  did  transfer  it. 

Mr.  CALKINS.  I  do  not  ask  you  to  do  that ;  that  is  a  matter  of  proof. 

Mr.  CHANDLER.  (Addressing  the  Court.)  Now,  that  statement  I  under- 
stood was  accepted  by  Mr.  Calkins  as  a  substitute  for  proof  that  it  was 
not  negotiable. 

The  COURT.  But  it  came  up  afterwards,  and  you  did  not  agree. 

Mr.  CALKINS.  We  did  not  agree  as  to  the  negotiability.  The  only- 
point  I  was  after  was  that  the  defenses  in  the  hands  of  any  person,  if  it 
could  be  negotiated,  or  that  Mr.  Bateman  might  make  to  the  note,  were 
perfect.  That  was  the  point  I  was  trying  to  get  before  the  Court, 

413  and  the  denial  by  Mr.  Chandler  of  its  negotiability  I  considered 
then,  as  I  consider  now,  was  a  pure  question  of  law.     I  have  no 

doubt  that  is  my  brother  Chandler's  opinion,  but  that  is  not  my  opinion. 
My  opinion  is  that  the  due-bill  is  negotiable,  as  I  understand  negotiable 
instruments,  and  the  statement  of  Mr.  Chandler  that  it  was  not  negotia- 
ble I  did  not  regard,  except  as  his  opinion  as  to  a  question  of  law. 

The  PRESIDENT.  The  court  would  like  to  know  whether  there  is  an 
agreement  or  disagreement  between  counsel  on  that  subject. 

Mr.  CALKINS.  I  think  there  is  a  decided  agreement  between  us  as  to  ite 
negotiability. 

Mr.  CHANDLER.  I  ask  Mr.  Calkins  now  to  state  why  he  claims  that 
this  piece  of  paper  is  negotiable. 

The  PRESIDENT.  He  has  already  stated. 

Mr.  CALKINS.  My  understanding  of  the  law  is  that  any  piece  of  paper 
is  negotiable  where  the  title  in  it  may  be  transferred  by  assignment  or 
indorsement. 

A  MEMBER  OF  THE  COURT.  Is  a  bank-book  negotiable  ? 

Mr.  CALKINS.  In  our  State  a  bank-book  may  be  transferred  by  assign- 
ment. That  is  not  the  rule  at  common  law,  however.  You  may  transfer 
in  our  State  an  open  account.  For  instance,  I  have  an  open  account 
against  you  ;  that  is,  I  loan  you  $100,  and  I  may  go  to  somebody  else  and 
say,  "What  will  you  give  me  for  that  account?"  He  says,  "I  will  give 
you  $50,"  and  I  assign  it.  I  say  that  in  our  State  it  would  be  assignable. 
I  admit  that  that  is  not  the  rule  all  over  the  United  States,  because  the 
rule  is  not  uniform. 

The  COURT.  But  the  point  is  whether  it  would  be  negotiable  here  where 
the  transaction  took  place. 

Mr.  CALKINS.  Yes,  I  claim  it  is  negotiable  here,  and  at  the  proper 
time  I  shall  try  to  convince  the  court,  not  by  evidence,  because  if 

414  a  man  comes  in  and  swears  that  two  and  two  make  four  it  does 
not  make  it  four  any  more  than  a  mere  statement  of  it  would. 

The  law  is  supposed  to  be  an  exact  science. 

Mr.  CHANDLER.  What  was  your  object  in  asking  me  to  make  that  ad- 
mission ? 

Mr.  CALKINS.  Only  the  fact  that  if  Bright  &  Humphrey  had  taken 
the  title  to  the  note  it  did  not  deprive  Mr.  Bateman  of  his  defense  against 
General  Swaim,  that  is  all. 

Mr.  CHANDLER.  It  did  if  it  was  negotiable  at  that  time. 
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Mr.  CALKINS.  You  and  I  disagree  again  ;  that  is  a  question  of  law. 

A  Member  of  the  COURT.  Why  not  have  two  lawyers  brought  in  to 
testify  on  that  point ;  I  should  be  better  satisfied. 

Mr.  CALKINS.  Your  honor  will  remark  the  sentence  here  which  Mr. 
Chandler  read  on  page  61  of  the  record  :  "  Mr.  Calkins  has  asked  me  to 
state  to  the  Court  what  I  would  very  frankly  state  in  ray  argument,  that 
Mr.  Bateman  was  not  deprived  of  any  defense  that  he  had  on  this  due-bill 
by  reason  of  its  assignment  to  Bright  &  Humphrey.  That  I  had  always 
advised  Mr.  Bateman."  Then  he  proceeds  with  the  balance. 

Mr.  CHANDLER.  I  do  not  think  that  is  just  to  me,  because  Mr.  Calkins 
came  to  me  and  said  to  me,  "  I  want  you  to  admit,"  as  I  understood  him, 
"  that  this  is  not  negotiable  to  save  my  proving  it,"  and  I  admitted  it.  I 
.should  have  had  him  put  his  request  on  record,  just  what  he  wanted  me 
to  admit. 

Mr.  CALKINS.  I  am  sorry  there  is  a  misunderstanding  between  us. 
My  recollection  is  that  I  asked  Mr.  Chandler  to  make  his  statement  to 
prevent  a  misunderstanding,  and  that  was  probably  his  object  as  well.  I 
think  the  suggestion  of  the  Court  is  a  good  one. 

415  The  PRESIDENT.  We  will  consider  that  matter  after  we  conclude 
the  testimony. 

SETH  A.  TERRY  was  then  recalled  for  the  purpose  of  enabling  him  to 
make  a  correction  of  his  testimony. 

The  WITNESS.  I  desire  to  make  a  correction  in  my  testimony  as  it  ap- 
pears on  the  bottom  of  page  335  of  the  record.  I  think  the  answer  there 
from  me  covers  two  questions. 

Mr.  CALKINS.  Wait  a  moment.  I  would  like  to  have  the  Judge-Ad- 
vocate read  the  question  and  let  the  witness  make  the  explanation  if  he 
desires,  so  that  it  will  be  intelligible. 

The  Judge-Advocate  read  the  question  in  the  record  at  page  335,  as 
follows : 

Q.  State  what  conversation  occurred. — A.  The  first  time  I  went  there  I  went  to  get 
a  notice  simply  as  to  whether  they  were  carrying  these  stocks.  When  they  gave  me 
the  dates  of  the  sales  of  those  stocks  I  went  back  and  finished  the  statement.  The 
statement  did  not  comprise  the  sale  of  these  stocks  until  they  furnished  me  the  dates 
of  the  sales  because  I  did  not  know  they  were  sold  when  I  finished  the  statement.  I 
think  this  is  the  statement  I  had  (referring  to  the  paper  marked  D  in  Exhibit  J). 

The  WITNESS.  The  statement  I  finished  was  the  statement  I  left  at  Mr. 
Bateman's  and  the  statement  that  was  shown  to  me  that  I  obtained  from 
that  was  the  statement  D.  I  think  there  must  have  been  another  inter- 
mediate question  put. 

Mr.  CHANDLER.  There  was  no  other  question.  This  is  in  day  before 
yesterday's  proceedings,  which  were  read  yesterday  and  approved. 

The  WITNESS.  It  seemed  as  though  I  was  figuring  on  statement 

416  D,  which  was  a  duplicate  statement,  which  was  nonsense,  for  the 
statement  came  from  them  and  is  all  in  their  handwriting. 

Mr.  CHANDLER.  It  may  be  nonsense,  but  still  it  cannot  be  corrected 
now. 

The  WITNESS.  I  never  intended,  and  did  not  say,  could  not  say,  that  I 
had  worked  upon  that  statement. 

The  JUDGE- ADVOCATE.  It  seems  to  me  that  two  statements  are  referred 
to  there,  and  the  context  shows  it  was  a  statement  that  the  witness  made 
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that  he  was  speaking  of  in  one  part  of  the  answer,  and  a  statement  re- 
oeived  from  Bateman  &  Co.  that  lie  was  speaking  of  in  the  other. 

The  PRESIDENT.  (To  the  Judge- Advocate.)  You  had  better  correct  it, 
then. 

Mr.  CHANDLER.  If  he  says  that  he  did  not  say  that  I  do  not  object  to 
his  correcting  it. 

The  WITNESS.  If  Major  Scott  understands  it  in  that  way  I  am  satis- 
fied ;  I  did  not  know  whether  lie  would  understand  it  in  that  way. 

Then,  on  the  next  day,  on  page  362,  in  the  eighteenth  line  from  the  bottom, 
I  wish  to  say,  "  If  this  account  had  been  left  to  me,  and  he  had  said  '  I  want 
you  to  go  down  and  get  a  sheet  of  differences/  I  could  have  taken  that  off." 

MYRON  M.  PARKER,  a  witness  called  by  the  Court,  was  then  duly 
sworn  by  the  Judge- Advocate  and  examined,  as  follows  : 

By  the  JUDGE-ADVOCATE  : 

Question.  Please  state  your  name  and  business. — Answer.  Myron  M. 
Parker;  business,  real-estate  broker. 

Q.  Are  you  acquainted  with  General  Swaim  and  Mr.  Batenian, 

417  the  parties  before  this  Court? — A.  I  an.i. 

Q.  Have  you  ever  been  employed  in  the  bank  of  Bateman  & 
Co.  ? — A.  I  was  about  a  year  ago. 

Q.  Can  you  give  the  dates? — A.  I  think  it  was  in  April  I  was  there; 
I  think  about  a  month  and  a  half. 

Q,.  About  what  dates  ? — A.  I  could  not  say  the  dates. 

Q.  What,  if  anything,  do  you  know  about  the  negotiation  of  certain  pay- 
accounts  by  Colonel  Morrow  with  the  firm  of  Bateman  &  Co.  ? — A.  I  re- 
member while  I  was  there  that  Colonel  Morrow  came  to  the  office  with 
General  McKibbin.  I  think  they  brought  a  note  of  introduction  from 
General  Swaim.  What  the  contents  of  that  note  were  I  do  not  remember. 
I  think,  though,  it  was  simply  introducing  Colonel  Morrow  as  an  officer 
on  General  Sherman's  staff;  that  he  wanted  to  raise  some  money,  but  I 
would  not  be  positive  about  that.  Colonel  Morrow  explained  that  through 
some  stock  transactions  he  had  become  involved  in  debt,  and  he  desired  to 
raise  something  like  eight  or  nine  thousand  dollars.  My  recollection  is 
he  wanted  to  make  a  loan  of  eight  or  nine  thousand  dollars  and  put  up  as 
.security  some  life-insurance  policies.  I  consulted  with  Mr.  Batemau  and 
informed  Colonel  Morrow  that  we  could  not  make  a  loan  of  that  amount. 
I  think  he  then  said  something  in  this  interview  about  borrowing  money 
on  some  pay- vouchers,  and  I  think  I  told  him  that  possibly  we  might 
make  a  loan  of  three  or  four  months.  Then  he  went  out.  That  com- 
pleted the  interview  with  him  that  day. 

Q.  Did  he  come  again  to  the  bank? — A.  He  came  the  next  day.  I  do 
not  remember  whether  I  was  there,  whether  Mr.  Batemen  was  there,  or 
whether  both  of  us  were  there ;  but  he  came  the  next  day  and  obtained  a 
loan,  I  think,  of  $1,500. 

Q.  What  security  was  given  for  that  loan  ? — A.  I  think  he  gave  his 
pay-vouchers. 

418  Q,  Do  you  know  personally  what  security  he  gave? — A.  He 
did  give  his  pay-vouchers. 
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By  the  COURT  : 

Q.  Do  you  know  what  months  those  vouchers  were  given  for  ? — A.  I 
really  could  not  remember. 

By  the  JUDGE-ADVOCATE  : 

Q.  Did  Mr.  Bateraan  ever  send  you  with  a  message  to  General  Swaim 
in  ret'< Trnr.  to  the  loan  negotiated  by  Colonel  Morrow? — A.  I  think  he 
did  a>k  me  to  see  General  Swaim. 

( J.  When  was  it  V — A.  It  must  have  been  shortly  after  it  was  discovered 
that  hi-  voucher-  had  l>eon  duplicated. 

(J.  Can  you  not  fix  the  time,  approximately  at  least? — A.  I  could  not.. 

Q.  What  \va-  the  nature  of  that  message  from  Mr.  Bateman  to  General 
S\\;tim  V — A.  I  have  not  thought  of  it  before  since  then;  but  my  recollec- 
tion is  that  he  wanted  me  to  say  to  General  Swaim  that  Colonel  Morrow's 
vouchers  or  pay-accounts  seemed  to  be  duplicates,  and  that  he  wanted  Gen- 
ral  Swaim's  influence  with  Colonel  Morrow  to  make  some  arrangement 
for  the  payment  of  them. 

Q.  what  was  General  Swaim's  reply? — A.  I  really  do  not  remember. 
General  Swaim,  I  think,  said  he  would  see  him,  and  he  expressed  surprise 
that  they  were  duplicates.  •  I  think  he  said  that  he  would  see  him. 

Q.  Was  there  any  further  communication  between  Mr.  Bateman  and 
General  Swaim  through  you  on  that  subject  ? — A.  Not  that  I  remember. 

Q.  If  you  recognize  these  papers,  please  state  to  the  Court  what  they 

are  (handing  the  papers  spoken  of  to  the  witness). — A.  This  first  paper 

seems  to  be  a  due-bill  signed  by  Bateman  &  Company.     The  next  paper  is 

an  agreement  entered  into  by  General  Swaim  with  Mr.  Bateman. 

419       The  third  is  a  memorandum  agreement  to  deliver  a  due-bill  then 

supposed  to  be  in  the  hands  of  Bright  &  Humphrey  to  myself. 

Q.  These  are  the  papers  that  you  delivered  to  me  as  the  Judge- Advo- 
cate of  the  Court  at  the  opening  of  the  Court,  are  they  not? — A.  They 
are. 

Q.  State  to  the  Court  how  and  when  these  papers  came  into  your  pos- 
session. The  Court  wants  all  of  your  information  about  the  matter ;  how 
the  guarantee,  as  it  is  called,  signed  by  General  Swaim,  and  the  agreement, 
came  to  be  written. 

The  WITNESS.  Do  you  want  the  history  of  this  from  the  beginning? 

The  JUDGE-ADVOCATE.  Yes ;  we  want  all  your  knowledge  on  the  sub- 
ject. 

A.  After  getting  to  the  office  in  the  morning  I  sent  my  clerk  over  to 
Mr.  Bateman's  to  ask  if  he  would  step  over  to  my  office.  He  came  over, 
and  I  think  I  remarked  that  it  seemed  to  furnish  good  reading  through 
the  newspapers  for  the  people  in  the  country ;  and  I  believe  I  asked  him 
what  the  immediate  cause  of  alarm  was,  or  what  seemed  to  be  the  imme- 
diate danger.  Mr.  Bateman  replied  (I  do  not  propose  to  state  this  verba- 
tim, but  only  generally)  that  General  Swaim  had  brought  suit  against  him. 
for  $5,000  on  a  due-bill  that  he  claimed  he  did  not  owe  him ;  that  he  did 
not  owe  him  $5,000,  but  that  General  Swaim  had  brought  a  suit  to  that 
amount.  I  referred  to  the  fact  that  they  had  been  old  friends,  and  that  I 
was  friendly  to  both  of  them,  and  that  it  seemed  to  me  that  they  might  be 
able  to  determine  their  differences  without  the  aid  either  of  a  civil  or  mil- 
itary court.  Mr.  Bateman  said  he  had  no  desire  to  do  General  Swaim  any 
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injustice  or  injury,  but  it  was  necessary  for  him  to  protect  the  in- 

420  terests  of  his  bank.     I  think  I  suggested  then  that  it  might  be  left 
to  arbitration.     If  I  remember  correctly,  Mr.  Bateman  said  he 

had  sufficient  confidence  in  the  transactions  of  his  bank  and  in  his  busi- 
ness relations  with  General  Swaim  to  make  him  perfectly  willing  to  arbi- 
trate it,  and  I  think  Mr.  Thompson  and  Mr.  Butterworth  were  named, 
and  I  think  myself,  as  arbitrators,  although  I  will  not  say  positively  about 
myself.  I  think  I  asked  Mr.  Bateman  if  he  had  any  objection  to  my 
making  that  statement  to  General  Swaim.  I  believe  he  said  that  he  had 
not.  Some  time  during  the  day  I  saw  General  Swaim,  and  I  recited  to 
him  a  portion  of  this  conversation.  General  Swaim  at  once  said  that  he 
had  not  brought  suit  for  the  full  $5,000,  but  that  he  brought  the  suit  to 
discover  an  undetermined  balance,  and  would  be  willing  to  see  Mr.  Bate- 
man. An  arrangement  was  made,  and  they  met  in  our  back  office.  I  was 
not  present  all  the  time ;  I  was  present  a  portion  of  the  time.  But  the 
first  thing  agreed  upon  was  they  agreed  to  arbitrate  the  matter,  and  M  r. 
Butterworth  was  agreed  upon  as  the  arbitrator,  and  this  memorandum  was 
drawn  up. 

Q.  The  one  signed  by  both  parties ;  is  that  the  paper  that  was  drawn 
up  ? — A.  Yes ;  I  think  the  letter  of  Mr.  -Bateman  withdrawing  the 
charges  was  then  prepared,  and  that  was  agreed  upon.  I  think  Mr. 
Bateman  raised  the  point  then  that  the  due-bill  was  not  in  the  hands 
of  General  Swaim,  and  he  wanted  to  know  what  assurance  he  would  have 
that  the  due-bill  would  be  delivered  up  if  the  charges  were  withdrawn.  I 
said  I  would  become  personally  responsible  for  that,  and  General  Swaim 
wrote  this  memorandum  that  the  due-bill  would  be  delivered  up  from 
Bright  &  Humphrey  into  my  hands.  Upon  that  this  paper  was  written 
and  made  a  part  of  those  papers. 

Q.  Is  that  the  best  recollection  you  have  of  the  conversation  between 
General  Swaim  and  Mr.  Bateman  at  that  time? — A.  Those  are  all  the 
main  points  that  I  recollect  specially. 

421  Q.  Was  any  reference  made  in  that  conversation  to  the  charge 
in  Mr.  Bateman's  letter  about  pay-accounts  ? — A.  We  had  no  talk 

upon  that  subject  that  I  remember. 

Q.  Was  there  any  conversation  in  reference  to  the  last  clause  of  Mr. 
Bateman's  letter,  in  which  %he  states  that  he  would  have  other  charges  to 
prefer  ? — A.  I  do  not  think  that  was  referred  to. 

Q.  At  what  day  and  hour  did  that  due-bill  come  into  your  posses- 
sion 9 — A.  These  memoranda  are  dated  April  17th,  and  I  think  it  was  the 
next  day  about  noon. 

Q.  Who  delivered  it  to  you  ? — A.  Mr.  Humphrey. 

Q.  Did  you  notify  General  Ssvaim  and  Mr.  Batemau  of  the  delivery  of 
that  due-bi*ll  to  you  ? — A.  I  think  I  did.  I  told  Mr.  Bateman  afterwards 
that  the  due-bill  had  been  delivered  to  me. 

Q,.  That  day  ? — A.  I  cannot  remember  whether  it  was  that  day,  that 
evening,  or  the  next  day. 

Q.  Do  you  remember  when  you  told  General  Swaim?— A.  I  think  it 
was  the  same  day. 

Q.  The  day  that  you  got  it  ?— A.  Yes,  sir. 

Q.  Has   that  due-bill   been  in  your  possession  continuously  from  that 
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time  until  the  time  you  delivered  it  to  me  as  the  Judge-Advocate  of  this 
Court? — A.  It  never  lui-  li-tt  my  office. 

Q.  It  has  been  in  your  m-t.«ly  ? — A.  It  has  been  in  my  custody  all  the 
time.  There  was  a  copy  made  of  it,  and  that  is  all. 

Q.  Do  you  recollect  any  conversation  between  Mr.  Bateman  and  Gen- 
eral Swaini  in  which  the  arrangement  between  Colonel  Morrow  and  cer- 
t:iin  bankers  in  liquidation  of  these  debts  was  referred  to;  a  conversation 
said  to  have  occurred  in  your  office  ? — A.  A  conversation  of  that  charac- 
ter did  occur  in  my  office.  It  was  something  over  a  year  ago.  I  have 
never  given  it  a  thought  since  then,  and  upon  reading  it  in  the  paper,  it 
was  almost  an  entirely  new  matter  to  me.  I  remember  that  a  cou- 

422  versation  of  that  character  did  take  place,  but  the  details  of  it  I  do 
not  remember. 

Q.  Do  you  remember  whether  or  not  General  Swaim  made  any  sug- 
gestions with  reference  to  his  claims  against  Colonel  Morrow  ? — A.  I  think 
General  Swaim  said  something  about  his  owing  him;  and  in  a  general  way, 
I  remember  there  was  something  said  about  his  owing  a  grocer  bill,  and 
a  butcher  bill  also. 

Q.  Do  you  remember  whether  he  did  or  did  not  suggest  or  request  that 
any  provision  should  be  made  for  his  own  claim  on  Colonel  Morrow? — 
A.  I  could  not  say  that  he  did.  The  conversation  generally,  as  I  remem- 
ber, was  that  the  bills  ought  all  to  be  paid  equally;  that  they  ought  all  to 
be  paid. 

By  the  PRESIDENT  : 

Q.  Were  you  present  during  the  whole  of  that  conversation? — A.  I 
was  not;  I  was  in  the  back  portion  of  the  office  part  of  the  time. 

Q.  Did  you  hear  General  Swaim  say  that  if  the  rest  of  the  creditors 
did  not  chip  in  and  let  him  out  that  he  would  squeeze  Colonel  Morrow  at 
the  War  Department? — A.  I  do  not  remember  that  conversation. 

Q.  Did  he  say  anything  like  that? — A.  Something  was  said  about  a 
court-martial ;  that  if  Colonel  Morrow  was  court-martialed  they  would  all 
lose  their  pay. 

Q.  Did  General  Swaim  say  that  he  would? — A.  I  did  not  hear  him  say 
that. 

Q.  You  did  not  hear  the  whole  of  the  conversation? — A.  No,  sir;  I 
did  not. 

Q.  When  did  you  first  know  of  the  existence  of  this  due-bill? — A. 
The  first  I  knew  of  it  was  when  it  was  surrendered  into  my  hands. 

423  Q.  Was  it  understood  that  that  due-bill  should  be  referred  to  the 
arbitrators? — A.  I  understood  so. 

Q.  Was  it  to  pass  into  the  hands  of  Mr.  Bateman  when  surrendered  to 
you  ? — A.  I  understood  it  was  to  go  into  the  hands  of  the  arbitrators  to 
be  arbitrated. 

Q.  And  you  have  retained  it  ever  since? — A.  Yes,  sir;  I  have  retained 
it  ever  since. 

Mr.  CHANDLER.  I  would  like  to  ask  a  few  questions,  with  the  permis- 
sion of  the  Court. 

The  PRESIDENT.  You  may  do  so. 

Mr.  CHANDLER  (to  the  witness).  At  the  time  you  went  up  to  see 
General  Swaim  about  these  duplicate  vouchers  of  Colonel  Morrow's  did 
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you  tell  General  Swaim  they  were  duplicates  that  Colonel  Morrow  had 
come  down  there  and  passed  off  ? — A.  I  did. 

Q.  He  understood  from  you,  then,  distinctly,  that  Colonel  Morrow  had 
at  that  time  passed  these  duplicate  vouchers  into  the  bank ;  that  was  the 
subject  of  your  mission,  was  it  ? — A.  Yes. 

Q.  Now,  in  this  conversation  which  the  Court  has  asked  you  about  in 
your  office,  wherein  something  was  said  about  General  Swaim's  accounts 
being  received  or  put  in  with  the  others,  you  say  that  General  Swaim  did 
say  that  if  Colonel  Morrow  was  court-martialed  they  would  not  any  of 
them  get  anything? — A.  I  could  not  repeat  any  definite  conversation,  but 
I  have  some  faint  recollection  of  something  being  said  about  a  court-mar- 
tial, and  if  a  court-martial  occurred  why  of  course  it  would  be  a  total 
loss. 

Q.  To  refresh  your  recollection,  I  will  ask  you  was  not  that  statement, 

or  something  equivalent  to  that  statement,  made  by  General  Swaim  after 

he  had  demanded  that  his  bill  and  these  others  should  be  recognized  as  a 

part  of  the  compromise? — A.  I  really  could  not  say.     I  have  tried  to 

think  this  matter  over,  and  it  is  only  by  thinking  it  over,  as  I  have 

424  read  portions  of  the  testimony,  that  I  have  been  able  to  call  any 
portion  of  it  to  my  mind.     The  thing  that  first  came  to  my  mind 

after  reading  it  was  that  the  interview  closed  up  with  Mr.  Bateman's  being 
somewhat  excited  and  somewhat  off  his  burr,  as  you  might  say. 

Q.  Did  not  Mr.  Bateman's  excitement  spring  out  of  the  statement  by 
General  Swaim  that  some  disaster  would  come  to  Colonel  Morrow  if  these 
other  claims  were  not  recognized  and  put  in  as  a  part  of  this  settlement? — 
A.  I  could  not  say  that ;  I  would  not  like  to  swear  that. 

Q.  What  did  it  spring  from  ;  why  was  he  excited? — A.  I  have  already 
stated  that  I  could  not  recall  the  details  of  the  conversation,  and  that  I 
was  not  even  in  the  office  all  the  time. 

Q.  But  you  have  also  stated  that  Mr.  Bateman  became  excited  while 
you  were  in  the  office. — A.  He  did;  and  I  think  that  arose  from  some- 
thing in  relation  to  the  Morrow  pay-accounts. 

Q.  Your  best  recollection  is  that  Mr.  Bateman's  excitement  was  the  re- 
sult of  some  kind  of  a  conversation  with  General  Swaim  about  the  Mor- 
row pay-accounts  ? — A.  I  should  say  that  that  would  l>e  the  case. 

Q.  But  the  precise  phraseology,  the  words,  of  that  conversation  you 
cannot  recollect? — A.  No,  sir,  I  cannot;  it  would  be  simply  guess-work. 

Q.  General  Swaim  on  that  occasion  insisted  that  his  account  should 
be  paid  in  some  way;  in  some  way  provided  for. — A.  I  could  not  recall 
that. 

Q.  What  is  your  best  recollection  about  his  claim?  Did  he  say  that  he 
had  a  claim  on  that  occasion  ? — A.  I  think  that  he  did  say  that  he  had  a 
claim 

Mr.  CALKINS.  I  do  not  understand  that  the  counsel  representing  Mr. 
Bateman  is  entitled  to  the  cross-examination.  I  understand 

425  that  our  side  was  entitled  to  the  cross-examination  tir-t. 

The  PRESIDENT.  Mr.  Chandler  was  granted  permission  by  the 
Court  to  examine  the  witm— . 

Mr.  CHANDLER  (resuming  his  examination): 

Q.  Against  Colonel  Morrow  is  what  I  mean ;  that  is  your  understand- 
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ing? — A.  I  think  it  was  mentioned.  I  could  not  go  on  my  oath  and 
.-wear  to  tin1  di-tails  of  any  r.mvrrsition. 

Q.  I  am  trying  to  get  just  what  you  remember  and  have  it  intelligi- 
ble. The  claim  that  General  Swaim  -poke  about, ami  that  you  do  have  a 
recollection  of,  was  a  claim  against  Colonel  Morrow? — A.  I  understood 
that  he  had  a  claim  against  Colonel  Morrow. 

Q.  That  i-  what  you  understood  at  the  time? — A.  Yes. 

Q.  Now,  it  was  about  the  satisfaction  of  that  claim  with  others  that 
this  talk  was  had,  was  it  not? — A.  I  think  it  wa>. 

Q.  How  much  money  did  you  tell  General  Swaim  (at  the  time  you  went 
up  there  at  the  request  of  Mr.  Bateman)  that  Colonel  Morrow  had  bor- 
rowed on  his  pay-accounts? — A.  I  think  I  told  him  that  the  amount  was 
$1,500. 

Q.  You  saw  the  pay-accounts  yourself  ? — A.  Yes,  HI-. 

Q.  And  they  were  fraudulent  and  duplicate,  were  they? 

Mr.  CALKINS.  I  suppo.-e  the  proper  way  to  do  would  be  to  do  as  we 
have  agreed  on  that  subject,  and  not  try  to  prove  that,  if  they  are  in  ex- 
istence, as  we  understand  they  are. 

Mr.  CHANDLER.  I  simply  asked  that  with  the  view  of  having  the  con- 
versation between  General  Swaim  and  the  witness  made  intelligible  as  to 
what  they  were  talking  about. 

The  PRESIDENT.  I  do  not  think  that  question  should  be  answered. 

The  WITNESS.  I  can  answer  it  that  I  do  not  know  they  were  fraud- 
ulent. It  was  understood  by  Mr.  Bateman  and  myself  that  they  were 
duplicates  and  unpaid*. 

426  By  Mr.  CHANDLER  : 

Q.  It  was  because  Mr.  Bateman  and  yourself  understood  that 
they  were  duplicates  that  you  went  up  to  see  General  Swaim? — A.  It  wa.-. 

Q.  And  you  talked  to  him  about  them  as  though  they  were  duplicates 
or  triplicates  or  fraudulent,  did  you  ? — A.  I  told  General  Swaim  we  under- 
stood they  were  duplicate  vouchers  and  comparatively  worthless. 

Q.  To  the  best  of  your  recollection,  how  long  was  that  after  Colonel 
Morrow  had  put  them  in  the  bank  ? — A.  I  could  not  say  whether  it  was 
two,  three,  or  four  weeks. 

Q.  Was  it  as  long  as  that  ? — A.  I  really  could  not  say. 

Q.  Was  it  not  the  very  day  thai  you  found  out  that  they  were  fraudu- 
lent or  that  you  believed  they  were  or  had  come  to  that  conclusion  that 
they  were  fraudulent  ? — A.  No,  I  cannot  say  it  was  the  very  day,  but  I 
think  it  was  very  near  that  time. 

Q,.  That  day  or  very  near  that  time? — A.  Yes,  very  near  that  time. 

Q.  When  you  got  this  due-bill  did  you  not  go  up  with  Mr.  Humphrey 
in  your  carriage  and  get  it? — A.  I  did. 

Q.  Was  not  that  on  the  morning  of  the  18th;  that  is,  before  noon  some 
time;  what  is  called  morning  or  the  fore  part  of  the  day? — A.  No;  my 
impression  is  that  I  left  my  office  between  11  and  12  o'clock,  nearer  12 
than  11,  and  I  met  Mr.  Humphrey,  I  think,  on  the  street.  I  did  not 
start  out  in  search  of  the  due-bill  when  I  left  the  office,  but  I  was  going 
up  to  General  Swaim's  office  on  a  matter  of  business,  not  to  see  General 
Swaim,  but  to  see  an  employe"  in  that  office,  and  I  accidentally  met  Mr. 
Humphrey,  and  I  told  him  that  I  was  going  up  to  General  Swaim's  office 
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:and  that  some  arrangement  had  been  made  the  day  before  whereby  he 
should  deliver  the  due-bill  to  me,  and  suggested  that  he  should  get 

427  in  and  go  up  with  me  and  get  authority  to  do  so.     He  did  so,  and 
we  went  up  there. 

Q.  Went  up  and  got  the  due-bill  ? — A.  Yes. 

Q.  After  getting  the  due-bill  did  you  see  General  Swaim? — A.  I  do 
not  remember.  I  remember  we  went  in  and  I  said  to  General  Swaim 
that  Mr.  Humphrey  and  I  myself  had  called  for  the  purpose  of  getting  the 
due-bill,  and  I  wished  his  authority.  General  Swaim  replied,  I  think, 
that  an  understanding  had  been  had  by  which  the  due-bill  was  to  be  delivered 
to  me,  and  that  Mr.  Humphrey  had  his  permission  to  do  it.  Without 
sitting  down  in  the  room  at  all  I  immediately  went  into  the  other  room 
to  see  a  gentleman  on  business,  and  I  was  in  there  transacting  other  busi- 
ness. 

Q.  At  the  time  you  saw  General  Swaim,  Mr.  Humphrey  was  with  you, 
was  he? — A.  Mr.  Humphrey  was  in  the  room. 

Q.  And  you  told  General  Swaim  then  that  you  were  getting  the  due-bill 
from  Mr.  Humphrey  and  wanted  his  authority  for  it? — A.  I  told  him 
that  when  I  first  went  into  the  room. 

Q.  That  was  at  that  same  interview  ? — A.  Yes,  sir. 

Q.  And  he  said  he  understood  it  ? — A.  He  gave  him  permission  to  turn 
it  over  to  me. 

Q.  How  long  after  that  did  you  actually  get  it  into  your  custody? — A. 
Iii  a  half  an  hour  or  hour,  I  should  say ;  I  do  not  know  how  long  I  was 
talking  in  the  other  room. 

Q.  Did  Mr.  Humphrey  have  the  due-bill  with  him? — A.  Yes,  sir;  he 
•did  have  it  with  him. 

Q.  And  turned  it  over  to  you  in  that  interview  ? — A.  Yes,  sir ;  before 
I  left  the  office  of  General  Swaim. 

Q.  And  you  left  the  office  of  General  Swaim  about  what  time ;  about  12 
o'clock? — A.  I  could  not  exactly  fix  the  time;  I  should  say  about  12 
o'clock,  perhaps  a  quarter  to  half  past. 

Q.  In  that  neighborhood? — A.  Yes,  sir. 

428  Q.  I  would  like  to  have  you  give,  with  as  much  clearness,  as 
you  can,  just  what  was  said  about  this  court-martial  at  the  inter- 
view that  you  speak  of. — A.  I  have  stated  that  about  as  fully  as  my  recol- 
lection will  permit  me  to  do. 

Q.  The  President  asked  you  whether  this  due-bill  was  to  l>e  arbitrated. 
You  will  not  say,  will  you,  that  that  was  the  agreement,  but  that  was  your 
understanding? — A.  I  never  knew  of  any  other.  That  was  my  under- 
standing ;  I  understood  that  to  be  the  agreement. 

Q.  Mr.  Bateman  did  not  say  that  this  due-bill  should  go  into  Mr.  But- 
terworth's  hands  ? — A.  The  first  thing  considen.-d  was 

Q.  Answer  the  question.  Was  there  anything  said  about  this  by  Mr. 
Bateman? — A.  I  do  not  think  Mr.  Batenian  did  say  that  in  so  many 

words. 

Q.  Of  course  I  am  not  questioning  your  understanding  of  it,  but  I  want 
to  get  at  precisely  what  was  said.  Now,  this  paper  here  that  was  the  ba-is 
-of  the  arbitration  does  not  say  anything  about  tin-  due-bill,  does  it? 

The  WITNESS.  This  agreement  signed  by  both  parties? 
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Mr.  CHANDLER.  Yes ;  that  does  not  say  anything  about  the  due-bill  ? — 
A.  (After  reading  the  agreement.)  It  does  not  seem  to  say  anything  about 
the  due-bill. 

Q.  And  Mr.  Bateman  did  not  say  anything  about  the  due-bill  ? — A. 
As  I  said,  I  do  not  remember  that  he  did  in  so  many  words. 

Q.  But  vdiir  ini|>rr--i»ii  -imply  was  that  that  was  the  case? — A.  Yes, 
entirely. 

Q.  After  you  had  told  General  Swaim  about  these  vouchers,  did  Gen- 
eral Swaim  say  that  he  would  send  Colonel  Morrow  down  to  the  office,  or 

write  a  note  to  him? — A.  No,  I  think  he  said  he  would  see  him. 
429  Q.  And  have  him  come  down,  or  what  ? — A.  I  do  not  remember 

about  that.     My  impression  was  that  he  would  see  him  and  try  t<> 
have  an  arrangement  made,  so  that  he  would  take  them  up  and  settle  them. 

Mr.  CHANDLER.  That  is  all  I  think  of  now. 

Mr.  CALKINS.  I  want  to  ask  one  or  two  questions.  (To  the  witness.). 
This  was  after  it  had  got  noised  around  that  the  pay-accounts  were  dupli- 
cated, as  I  understood  you,  when  you  went  to  General  Swaim V? — A.  It 
was  after  we  discovered  at  the  bank  that  they  were  duplicated. 

Q.  And  you  say  that  General  Swaim  expressed  his  surprise  at  the 
fact?— A.  Yes;  he  did. 

Q.  Your  attention  was  called  to  this  agreement,  as  to  whether  anything 
was  said  in  the  agreement  about  the  due-bill.  I  will  call  your  attention 
to  the  language,  "  The  questions  of  difference  between  us  growing  out 
of  it." 

Mr.  CHANDLER.  That  paper  will  speak  for  itself. 

Mr.  CALKINS  (to  the  witness).  Does  that  refresh  your  recollection  a& 
to  whether  or  not  the  due-bill  and  all  other  matters  were  to  go  in  ? — A.  I 
never  understood  it  in  any  other  way  I  wish  to  state,  if  the  Court  will 
permit  me,  that  I  know  nothing  of  the  merits  of  this  case;  that  I  simply 
acted  as  the  friend  of  both  parties.  I  was  equally  the  friend  of  Mr. 
Bateman  that  I  was  of  General  Swaim. 

Mr.  CALKINS.  Can  Mr.  Parker  be  discharged  from  further  attendance 
on  the  Court?  We  do  not  want  him  for  anything  else  unless  the  Judge- 
Advocate  or  Mr.  Chandler  desires  it. 

Mr.  CHANDLER.  We  do  not  require  him. 

The  PRESIDENT.  The  Court  does  not. 

430          THEODORE  W.  TALLMADGE,  a  witness  called  by  the  defendant,, 
was  then  duly  sworn  by  the  Judge- Advocate  and    examined,  as 
follows : 

By  Mr.  CALKINS  : 

Question.  Please  state  your  name  and  your  profession  or  occupation. — 
Answer.  Theodore  W.  Tallmadge ;  attorney  at  law,  specially  practicing 
before  the  Departments  and  commissions. 

Q.  Have  you  knowledge  of  the  court  of  French  and  American  Claims,  if 
that  is  what  it  is  styled ;  or  what  is  the  designation  of  the  court  ? — A.  The 
French  and  American  Claims  Commission.  Yes,  I  practiced  before  that 
court. 

Q.  I  now  call  your  attention  to  what  seems  to  be  an  indorsement  on  a 
communication  dated  New  Orleans,  May  15,  1882,  and  to  a  note  signed 
by  George  D'Autry,  and  a  letter  of  the  same  date,  together  with  another 
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statement  seeming  to  be  an  affidavit  regarding  what  is  known  as  the 
French-claim  matter,  and  ask  you  first  to  look  upon  the  indorsement  and 
say  if  it  was  made  by  your  firm  (handing  Exhibit  K  to  the  witness). — A. 
Yes,  sir ;  this  is  my  indorsement  for  the  firm  of  Tallmadge  &  Co. 

Q.  I  will  ask  you  if  you  know  George  D'Autry? — A.  Yes,  >ir. 

Q.  Wilf  you  now  state  whether  you  are  familiar,  after  reading  this  de- 
scription in  the  affidavit,  with  the  claims  that  are  there  described  in  this 
affidavit  ? — A.  As  far  as  they  refer  to  the  claims  of  Messrs.  T.  W.  Tall- 
madge &  Co.  I  am. 

Q.  Are  you  familiar  with  Mr.  D'Autry's  claims? — A.  Only  so  far  as 
they  have  been  presented  by  T.  W.  Tallmadge  &  Co.  I  understand  there 
have  been  other  claims  presented. 

Q.  I  will  ask  you  to  look  over  the  description  in  the  affidavit  of 

431  the  claims  that  are  there  described,  and  after  having  looked  over 
them  you  may  state  to  the  Court  whether  the  claims  there  described 

you  are  familiar  with,  so  far  as  they  are  in  your  office. — A.  I  do  not  see 
any  claims  described  here  ;  any  name. 

Q.  It  seems  by  this  that  interests,  fees,  which  he  has  in  claims  are  de- 
scribed.— A.  Well,  prior  to  the  time  of  accepting  this  notice  that  was 
given  me,  and  by  my  indorsement,  I  had  made  a  contract 

Mr.  CHANDLER.  I  object  to  that ;  the  contract  speaks  for  itself. 

Mr.  CALKINS.  (To  the  witness.)  The  particular  point  that  I  am  get- 
ting at  is  whether  you  are  familiar  with  the  contingencies  there  spoken 
of? — A.  I  am. 

Q.  State  to  the  Court  whether  you  are  acquainted  with  the  value  of  the 
contingencies  there  described  as  a  security  generally. 

Mr.  CHANDLER.  I  object  to  that  as  wholly  immaterial. 

The  PRESIDENT.  You  can  answer  that  briefly. 

The  WITNESS.  As  far  as  they  pertain  to  T.  W.  Tallmadge  &  Co.,  I  am 
familiar  with  them. 

By  Mr.  CALKINS  : 

Q.  What  would  the  security  of  those  claims  be  worth,  in  your  judg- 
ment, in  the  condition  in  which  they  are  as  you  see  them  ? 

Mr.  CHANDLER.  I  object  to  that.  This  witness  does  not  answer  the 
question  unqualifiedly,  even  if  it  was  admissible,  but  only  so  far  as  he  says 

affects  the  claims  of  Tallmadge  &  Co. 

The  PRESIDENT.  We  understand  the  witness. 

Mr.  CHANDLER.  This  is  a  paper  showing  that  it  is  not  confined  to  those 
claims  at  all. 

The  PRESIDENT.  He  has  only  stated  so  far  as  regards  his  own  interest. 
Mr.  CHANDLER.  It  seems  to  me  when  they  say  it  is  not  their 

432  property,  and  that  they  never  bought  it,  that  is  their  theory,  it  is 
wholly  immaterial  to  inquire  its  value. 

The  PRESIDENT.  If  it  is  immaterial  there  is  no  objection  to  having  it 
answered. 

Mr.  CALKINS.  (To  the  witness.)  You  may  state  about  its  value. 

The  WITNESS.  Its  present  value  is— nothing  has  been  real i ml  from 
his  interest  in  the  Tallmadge  &  Co.  claims.  He  owes,  or  has  Urn  ad- 
vanced for  more  than  we  realized  for  the  Tallmadge  it  (V  claim-. 

Q.  With  the  indorsement  of  yourself  and  Mr.  Taylor  to  the  \M\HT  a-  it 
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stand-  taken  together,  yon  may  state  to  the  Court  the  value  of  that  a-  a 
security. 

The  PRESIDENT.  (To  Mr.  Calkins.)  What  object  have  you  in  this  investi- 
gation V  It  dors  not  .seem  to  be  pertinent  to  the  case  at  all. 

Mr.  CALKINS.  It  i-  not  pertinent  except  to  show  this,  and  it  is  just  a 
cimim-tamv  and  that  is  all:  I  claim  that  when  General  Swtoiii)  ascer- 
tained the  mmliti.m  of  this,  and  that  it  \vas  not  what  he  authorized — I 
want  to  >lio\\  its  ntt<T  worthlessness  as  a  security  for  the  thousand  dollar- 
which  he  >ay.-  Mr.  Batemau  was  to  invest  for  him. 

The  COURT.  This  French-claim  transaction  does  not  enter  into  the  ac- 
counts of  General  Swaim  with  Mr.  Bateman. 

Mr.  ('A i. KINS.  Not  on  the  books  of  Mr.  Bateman,  but  it  does  on  the 
money  advanced  to  Mr.  Bateman.  Of  course,  it  is  a  claim  against  Mr. 
Bateman  unless  Mr.  Bateman  has  fulfilled  hi.s  instructions  as  the  agent  of 
General  Swaim.  That  is  my  theory  and  my  claim. 

Mr.  CHANDLER.  You  do  not  claim  that  it  went  into  the  account  at  all; 
into  the  regular  account  current  ? 

433  Mr.  CALKINS.  I  do  not  claim  that  Mr.  Bateman  put  it  in.     I 
claim  that  it  ought  to  have  gone  in. 

Mr.  CHANDLER.  Not  if  he  loaned  it  on  special  security,  it  should  not. 
Mr.  CALKINS.  If  the  Court  thinks  I  should  not  go  any  further  I  will 
not  press  the  matter,  as  I  do  not  think  it  a  very  significant  circumstance. 
The  PRESIDENT.  I  do  not  think  it  pertinent. 
Mr.  CALKINS.  Very  well,  then,  I  have  no  further  questions. 

Cross-examination  by  Mr.  Chandler :  % 

Q.  You  made  this  indorsement  in  good  faith  ? — A.  Yes,  sir. 

Q.  This  was  a  claim  pending  like  other  claims  ? — A.  Yes.  The  paper 
was  presented  to  me  in  the  shape  it  was. 

Q.  There  is  nothing  fraudulent  in  it  that  you  know  of? — A.  No,  sir. 

Q.  Has  there  not  been  a  disappointment  in  regard  to  this  class  of  claims  ? 

Mr.  CALKINS.  If  you  are  going  into  that,  I  want  to  go  into  it. 

Mr.  CHANDLER.  You  have  gone  into  it  so  far  as  to  get  it  before  the 
Court.  If  there  is  objection  I  will  withdraw  it. 

The  JUDGE-ADVOCATE.  Is  there  any  other  testimony  to  be  submitted  ? 

Mr.  CALKINS.  Not  on  our  part,  unless  I  have  inadvertently  omitted 
something.  If  Mr.  Chandler  has  inadvertently  omitted  anything  I  am 
•willing  he  should  recall  any  witnesses  for  explanation,  and  I  ask  the  same 
privilege  on  my  own  part. 

Mr.  CHANDLER.  Nothing  remains  on  our  side,  except  there  was  to  be 
an  understanding  between  Mr.  Calkins  and  myself  about  these 

434  vouchers.     I  do  not  know  whether  the  Court  cares  to  have  the  ac- 
tual vouchers  in  this  Morrow  matter  brought  here  and  laid  before 

them. 

The  COURT.  O,  no ;  we  do  not  care  about  them. 

The  PRESIDENT.  I  will  say  to  the  counsel  for  both  parties  here  that 
the  Court  will  require  them  to  file  written  or  printed  briefs. 

Mr.  CALKINS.  What  time  will  the  Court  give  us  to  file  them? 

The  PRESIDENT.  What  time  do  you  want? 

Mr.  CALKINS.  I  can  have  my  brief  ready  on  our  side  of  the  case  in 
iwo  days,  in  writing ;  and  then  it  will  take  a  little  time  to  get  it  printed ; 
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not  more  than  a  day,  I  think.     I  will  not  spare  any  pains  to  have  it  in 
three  clays. 

The  COURT.  That  will  be  Wednesday  morning. 

Mr.  CALKINS.  I  will  try  and  have  it  here  Wednesday  morning. 

Mr.  CHANDLER.  In  the  ordinary  course  I  should  be  allowed  to  have 
their  brief  before  our  reply  is  put  in.  I  would  like  to  have  it  a  day  at 
least. 

Mr.  CALKINS.  I  would  like  this  matter  to  be  understood.  If  Mr. 
Chandler  is  going  to  insist  on  that,  I  would  be  entitled  to  have  his  open- 
ing argument  put  in  first  and  then  reply  to  it. 

Mr.  CHANDLER.  We  both  made  opening  statements,  which  was  all  it 
was  agreed  to  make. 

Mr.  CALKINS.  Very  well,  I  will  file  my  brief  within  the  time  specified, 
showing  our  theory  of  the  case,  and  Mr.  Chandler  can  do  the  same,  and 
then  if  there  is  anything  that  either  of  us  want  to  reply  to  we  can  come 
in  and  ask  the  Court  for  further  time  to  make  other  suggestions. 

Mr.  CHANDLER.  But  if  there  is  to  be  an  argument  we  have  the  right 

to  make  the  closing  argument.    I  would  like  to  have  the  argument 

435       of  Mr.  Calkins  at  least  one  day  in  advance  of  submitting  my  own. 

We  have  a  right  to  answer  it,  because  we  would  have  the  closing 

argument  in  the  case  if  we  were  to  argue  it  orally.     However,  I  do  not 

desire  to  incommode  the  Court  in  any  way. 

The  PRESIDENT  (to  Mr.  Calkins).  You  think  you  would  require  about 
three  days  to  prepare  your  brief. 

Mr.  CALKINS.  Yes ;  but  I  make  the  proposition  with  the  distinct  un- 
derstanding that  both  of  us  put  in  our  arguments  at  that  time,  and  if 
either  of  us  want  to  reply  to  the  other's  brief  we  can  come  before  the 
Court  and  make  the  suggestion  to  the  Court. 

Mr.  CHANDLER.  Whatever  order  the  Court  makes  I  will  try  and 
conform  to. 

The  PRESIDENT.  That,  probably,  will  satisfy  you,  then. 

Mr.  CHANDLER.  I  think  so. 

The  PRESIDENT.  The  Court  will  then  meet  on  Wednesday  morning 
next  at  half  past  10  to  listen  to  these  arguments.  In  the  mean  time  the 
Court  will  be  cleared. 

The  Court  then,  at  1 2.30  p.  m.,  was  cleared  for  deliberation ;  and  after 
remaining  in  closed  session  until  half  past  1  p.  m.,  adjourned  to  meet 
again  on  Monday,  May  19,  1884.  at  10.30  a.  m. 

ROBERT  N.  SCOTT, 
Maj.t  Third  U.  S.  Art'y,  Judge-Advocate  and  Recorder. 


436  THIRTEENTH  DAY. 

ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 
Washington,  D.  C,  Monday,  May  19,  1884—10.30  a.  m. 
The  Court  met  pursuant  to  adjournment,  in  closed  session. 
Present :  Maj.  Gen.  John  Pope,  U.  S.  Army  :  Brig.  Gen.  Christopher 
C.  Augur,  U.  S.  Army  ;  Brig.  Gen.  Delos  B/Sacket,  Inspector-General 
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U.  8.  Army;  Mm.  Robert  N.  Scott,  Third  Artillery,  Judge- Advocate  and 
Recorder  of  the  Court. 

After  some  time  spent  in  deliberation  the  Court  adjourned  to  meet  in 
the  office  of  the  Inspector-General  at  10  a.  m.  Tuesday,  May  20,  1884. 

KoBKirr  N.  SCOTT, 

Tliiril  U.  S.  Art'y,  Judge-Advocate  and  Recorder. 


437  FOURTEENTH  DAY. 

OFFICE  OF  THE  INSPECTOR-GENERAL  U.  S.  ARMY, 

\\'<  Islington,  May  20,  1884—10  a.  in. 

The  Court  met  pursuant  to  adjournment,  in  closed  session. 
Present :  Maj.  Gen.  John  Pope,  U.  S.  Army  ;  Brig.  Gen.  Christopher 
C.  Augur,  U.  S.  Army  ;  Brig.  Gen.  Delos   B.  Sacket,  Inspector-General 
U.  S.  Army ;  Maj.  Robert  N.  Scott,  Third  Artillery,  Judge- Advocate  and 
Recorder  of  the  Court. 

After  some  time  spent  in  deliberation  the  Court  adjourned  to  meet  in 
its  rooms  in  the  Corcoran  Building  at  10.30  a.  m.  Wednesday,  May  21 , 
1884. 

ROBERT  X.  SCOTT, 
/.,  Third  U.  S.  ArCy,  Judge-Advocate  and  Recorder. 


438  FIFTEENTH  DAY. 

ROOMS  OF  THE  COURT  OF  INQUIRY, 

40  AND  41  CORCORAN  BUILDING, 

Washington,  D.  C,,  Wednesday  May  '21, 1884—10.30  a.  m. 
The  Court  met  pursuant  to  adjournment. 

Present:  Maj.  Gen.  John  Pope,  U.  S.  Army;  Brig.  Gen.  Christopher 
C.  Augur,  U.  S.  Army ;  Brig.  Gen.  Delos  B.  Sacket,  Inspector-General 
U.  S.  Army ;  Maj.  Robert  N.  Scott,  Third  Artillery,  Judge- Advocate  and 
Recorder  of  the  Court. 

Brig.  Gen.  David  G.  Swaim,  Judge-Advocate  General  U.  S.  Army, 
with  his  counsel,  Messrs.  Calkins  and  Johnston,  and  Mr.  A.  E.  Bateman, 
the  accuser,  with  his  counsel,  Mr.  Chandler,  were  also  present. 
The  proceedings  of  Saturday's  session  were  read  and  approved. 

Mr.  CHANDLER.  If  the  Court  please,  I  would  like  to  call  attention  to 
the  negotiability  feature  of  this  controversy  as  expressed  in  a  few  lines 
that  appear  in  the  fourth  day's  proceedings,  on  page  125,  fearing  that  my 
admission  might  not  be  fully  understood  and  the  reasons  why  I  made  it. 

The  PRESIDENT.  If  you  will  permit  me  to  interrupt  you,  I  will  say 
that  I  think  the  Court  understood  your  admission  to  be  simply  that  the 
assignment  of  this  due-bill  in  no  respect  interfered  with  Mr.  Bateman's 
rights  to  any  set-offs  that  he  chose  to  claim,  or  to  any  defenses  that  he 
chose  to  make. 

Mr.  ('HANPI.KR.  But  Mr.  Calkins  insists  that  the  negotiability  was  not 


439  in  his  mind  at  all  when  that  matter  was  spoken  of,  and  therefore  I 
wish  to  call  attention  to  what  was  said  on  the  fourth  day  of  these 

proceedings.     I  will  read  from  the  record  at  page  125  : 

Mr.  CHANDLER.  If  the  Court  please,  I  made  an  admission  of  record  yesterday, 
which,  standing  alone,  may  not  be  intelligible.  I  wish  to  say  that  I  made  the  ad- 
mission that  this  piece  of  paper,  this  memorandum  of  settlement,  is  not  negotiable, 
because  I  was  requested  by  Mr.  Calkins  to  make  that  admission  to  relieve  him  of  the 
necessity  of  bringing  the  witness  to  show  that  fact,  he  claiming  that  he  had  the 
right  to  subpoena  attorneys  to  show  that  it  was  not  negotiable,  and  I,  believing  that 
it  was  not  negotiable,  was  willing  to  so  state. 

Now,  that  is  not  objected  to  by  Mr.  Calkins. 

Mr.  CALKINS.  As  to  the  negotiability,  if  the  Court  please,  I  have 
stated  several  times  that  the  only  fact  I  asked  to  be  admitted  was  the  fact 
that  Baternan  &  Co.'s  defenses  were  perfect  as  against  Bright,  Humphrey 
<fe  Co. ;  that  was  all  I  asked  to  be  admitted.  But  the  counsel  admitted 
something  that  I  did  not  ask,  and  although  it  may  have  been  a  misunder- 
standing between  us  at  the  time,  which  I  exceedingly  regret,  it  does  not 
bind  me. 

Mr.  CHANDLER.  I  wish  to  say  that  when  I  made  this  explanation  no 
objection  was  made  by  Mr.  Calkins. 

Mr.  CALKINS.  That  is  because  the  negotiability  was  not  in  my  mind 

at  the  time.     If  the  Court  please,  I  am  willing  to  leave  my  argument,  if 

Mr.  Chandler  is  willing  to  leave  his,  with  the  Judge-Advocate  in  writing, 

and  let  the  Court  examine  them  at  their  leisure.     This  will  shorten  the 

matter,  and  evidently  be  much  better  for  all  parties  interested. 

440  The  COURT.  And  have  no  further  arguments  on  either  side  ? 
Mr.  CALKINS.  Yes.     I  did  not  get  my  argument  completed  until 

this  morning,  and  I  have  not  yet  seen  Mr.  Chandler's  argument ;  but  that 
plan  will  suit  me  best. 

The  PRESIDENT.  The  Court  will  have  no  objection  to  that  unless  Mr. 
•Chandler  objects. 

Mr.  CHANDLER.  That  places  us  in  a  somewhat  different  position  from 
what  we  supposed  we  would  be  in.  I  have  prepared  an  argument  to  pre- 
sent to  the  Court,  and  understanding  it  better  than  anybody  else,  I  might 
present  it  perhaps  more  clearly  by  reading  it  myself.  But  I  do  not  want 
to  be  wearisome,  and  will  do  whatever  the  Court  suggests.  I  should  prefer 
to  have  Mr.  Calkins  present  his  argument  to  the  Court  first,  and  then  I  could 
present  mine  ;  that  is  my  preference. 

Mr.  CALKINS.  If  the  Court  please,  the  reason  why  I  make  the  sugges- 
tion is  twofold :  one  is,  the  Court  will  then  have  the  evidence  and  the 
arguments  of  counsel  as  presented  by  each  side  and  can  discuss  it  as  they 
go  along  in  reading  the  briefs,  which,  of  course,  cannot  be  done  in  the  other 
case,  and  the  Court  would  have  to  go  all  over  them  again.  The  second 
reason  is  personal  to  myself.  My  colleague,  Mr.  Peelle,  is  being  contested, 
and  his  case  will  be  brought  up  this  morning,  and  it  is  necessary  I  should  be 
present,  and  I  do  not  want  the  Court  to  have  to  assemble  again  to  hear  me 
read  my  argument. 

The  PRESIDENT.  The  Court  will  be  compelled  to  go  over  the  arguments 
themselves,  whether  they  are  read  now  or  not. 

Mr.  CHANDLER.  I  would  not,  of  course,  like  to  embarrass  my 

441  friend,  Mr.  Calkins,  but  I  suggest  there  are  two  attorneys  on  that 
side  of  the  case,  either  one  of  them  competent  to  manage  the  case 

alone  if  the  other  is  required  to  go  elsewhere. 
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Mr.  CALKINS.  But  Mr.  Johnston,  ray  associate,  is  sick  this  morning, 

would  not  In-  able  to  read  the  argument. 

Mi.  (  i! AM'i.Ki:.   Very  \\cll,  then  ;  I  will  submit  my  written  argument 
t.i  tli.-  Court  as  suggested. 

The  written  arguments  of  Mr.  Calkins  and  Mr.  Chandler  were  then  laid 
I  H- tore  the  Court,  and  at  11.25  a.  m.  the  Court  went  into  secret  session. 

The  arguments  of  counsel  were  then  read  to  the  Court,  and  they  are  ap- 
pended to  the  record,  Mr.  Calkins's  argument  as  Exhibit  N,  and   that  of 
Mr.  Chandler  as  Exhibit  O. 

I  !:!  The  Court  \va-  then  closed  for  deliberation,  and  having  maturely 

considered  the  evidence,  reports  the  facts  to  be  as  follows : 
About  October  15, 1881,  Mr.  J.  Stanley  Brown  entered  as  a  partner  into- 
the  firm  of  Bate  man  &  Co.,  bankers  and  stock  brokers,  doing  business  in. 
the  cities  of  New  York  and  Washington.  In  May,  1882,  Mr.  Brown,  to 
increase  his  interest  in  the  firm,  borrowed  $5,000  from  Brig.  Gen.  David 
G.  Swaim,  for  which  General  Swaim  was  to  receive  6  per  cent,  interest 
and  10  per  cent,  of  the  profits  accruing  to  Mr.  Brown  while  holding  that 
money. 

In  July,  1882,  Mr.  Brown  determined  to  withdraw  from  the  firm,  and 
on  the  15th  of  that  month,  in  notifying  General  Swaim  of  that  fact,  Mr. 
Brown  announced  hi.s  wish  to  repay  the  money  borrowed,  and  expressed 
regret  that  his  action  would  put  General  Swaim  to  the  inconvenience  of  a 
reinvestment.  General  Swaim,  Mr.  A.  E.  Batemen,  and  Mr.  Brown 
thereupon  had  some  discussion  upon  the  transfer  and  reinvestment  of  that 
loan.  This  discussion  was,  however,  inconlusive,  and  Mr.  Batemau  (for 
the  firm  of  Bateman  &  Co.)  gave  to  General  Swaim,  at  his  request,  what 
is  known  in  this  case  as  the  "due-bill,"  a  copy  of  which  is  appended  to  this 
record  as  Exhibit  L.  This  due-bill  appears  to  have  been  an  acknowledg- 
ment of  the  indebtedness  of  Bateman  &  Co.  to  General  Swaira  on  account 
of  the  deposit  with  them  of  the  $5,000  repaid  by  Mr.  Brown. 

443  During  and  after  Mr.  Brown's  connection  with  the  firm  of  Bate- 
man &  Co.,  General  Swaim  bought  and  sold  stocks  on  margins 

through  its  agency,  the  usual  accounts  being  kept  by  the  firm.  During 
all  his  dealings  with  Bateman  <fe  Co.,  General  Swaim  kept  but  one  account 
with  them,  which  included  all  these  stock  transactions  and  such  other  mone- 
tary dealings  as  he  had  with  them. 

Disagreements  about  accounts,  or  a  failure  on  the  part  of  General  Swaim 
to  understand  them,  occurred,  and  on  several  occasions  the  bank  statements 
were  furnished  him  and  offers  made  to  explain  such  items  as  he  did  not 
understand.  In  November,  1883,  a  consolidated  statement  of  his  accounts 
was  furnished  to  General  Swaim  by  the  bank,  showing  a  balance  in  his  favor 
of  $33.89.  General  Swaim  caused  statements  of  his  accounts  with  the 
bank  to  be  prepared,  but  as  these  omitted  some  transactions  they  were  in- 
complete. A  Mr.  Terry,  professing  to  be  an  expert  accountant,  was  sent 
with  one  of  these  statements  (prepared  by  himself)  to  the  bank  by  General 
Swaim  to  get  some  explanations  and  to  complete  the  statement  by  refer- 
ence to  the  books.  The  books  were  shown  to  him,  and  all  the  information 
asked  for  at  the  bank  was  given. 

444  In  the  consolidated  statement  furnished  by  Batemen  &  Co.  to 
General  Swaim  he  is  credited  under  date  of  July  20,  1882,  with 

the  $5,000  deposited  by  Mr.  Brown  upon  leaving  the  firm.    As  against 
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this  and  other  credits,  General  Swaira  is  charged  with  checks  drawn  upon 
the  bank,  all  debits  arising  from  his  stock  operations,  &c.  (See  Exhibit  I.) 

About  February  15,  1884,  General  Swaim  assigned  the  due-bill  by  in- 
dorsement to  Bright,  Humphrey  &  Co.  (builders),  to  collect  and  credit  to  hin> 
on  his  account  with  them.  Mr.  Humphrey  testified  that  General  Swaim- 
told  him  to  collect  whatever  was  due  on  the  due-bill  and  credit  him  with 
whatever  the  amount  might  be.  Mr.  Beall,  the  cashier  of  Batemau  &  Co., 
testified  that  Mr.  Humphrey  presented  the  due-bill  to  him  as  representative 
of  the  firm  and  demanded  payment  of  the  nominal  face  value,  principal 
and  interest.  Bateman  &  Co.  refused  payment  and  thereupon  General 
Swaim  directed  Bright,  Humphrey  &  Co.  to  bring  suit,  he  promising  to- 
defray  the  expenses  of  litigation.  Suit  was  brought  for  *.">,< MM),  with  in- 
terest and  costs.  (See  Exhibit  E.) 

General  Swaim  maintains  that  he  only  brought  that  suit  to  determine 
the  difference  of  a  few  hundred  dollars  between  him  and  Bateman  &  Co., 
but  that  statement  does  not  appear  to  have  been  known  to  Mr.  Bateman 
until  after  he  had  preferred  charges  against  General  Swaim. 

445  On  the  16th  of  April,  the  day  after  the  suit  had  been  instituted, 
Mr.  Bateman  preferred  his  charges  against  General  Swaim  and  fur- 
nished copies  of  them  to  the  public  press.     On  the  next  day,  these  charges 
having  appeared  in  the  newspapers,  Mr.  M.  M.  Parker,  who  appears  as  the 
friend  of  both  parties  to  the  controversy,  brought  them  together  at  his 
office  for  the  purpose  of  reconciling  or  arranging  their  difficulties.     That 
meeting  resulted  in  an  understanding,  the  record  evidence  of  which  appear- 
in  the  guarantee  of  General  Swaim  for  surrender  of  the  due-bill  to  Mr. 
Parker  and  the  agreement  of  General  Swaim  and  Mr.  Bateman  to  submit 
their  business  differences  to  the  arbitration  of  Hon.  Benj.  Butterworth. 

In  the  conversation  leading  to  these  arrangements  reference  was  made 
only  to  so  much  of  Mr.  Bateman's  charges  as  related  to  the  due-bill  and 
suit.  Mr.  Bateman  denies  that  the  due-bill  was  to  be  submitted  to  arbi- 
tration, but  both  General  Swaim  and  Mr.  Parker  testify  that  such  was  their 
understanding  of  the  agreement.  The  agreement  having  been  made,  Mr. 
Bateman  addressed  his  second  letter  to  the  Secretary  of  War,  withdrawing 
his  charges  and  conceding  that  they  had  been  made  under  a  misappre- 
hension of  facts.  The  Secretary  of  War,  however,  on  the  18th  of  April 
transmitted  both  of  Mr.  Bateman's  letters  to  General  Swaim  by  an  indorse- 
ment, calling  for  a  report  or  explanation  upon  the  subject.  General  Swaim's 
reply  was  returned  the  same  day.  (See  Exhibit  A.) 

446  After  the  publication  of  General  Swaim's  reply  to  the  Secretary 
of  War,  Mr.  Bateman,  in  a  personal  interview  with  General  Swaim, 

charged  that  that  reply  was  untrue,  and  declared  that  it  had  put  an  end 
to  the  agreement  between  them.  Meanwhile  the  Secretary  of  War,  not 
being  satisfied  with  General  Swaim's  explanations,  reported  the  matter  to 
the  President,  recommending  a  court  of  inquiry.  (See  Exhibit  B.) 

In  addition  to  the  charge  of  fraud  in  the  matter  of  the  due-bill,  Mr. 
Bateman,  in  his  letter  of  April  16,  accuses  General  Swaim  of  assisting  in 
the  negotiation  with  his  firm  of  Army  pay-vouchers  which  he  knew  to  be 
fraudulent.  The  facts,  as  shown  by  the  evidence,  are,  that  Colonel  A.  P. 
Morrow  (at  that  time  an  aide-de-camp  to  the  General,  now  lieutenant-colonel 
6th  Cavalry)  went  to  General  Swaim's  office,  accompanied  by  Maj.  David 
B.  McKibbin,  U.  S.  Army  (retired),  and  stated  to  him  that  he  was  deeply 
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in  debt  and  wi-hrd  to  lx>rrow  from  General  Swaim  about  $8,000  on 
l>av-voiirhcrs  and  other  securities.  General  Swaim  declined  to  lend  him 
the  money,  but  referred  him  to  bankers  and  brokers  in  this  city  who  <li<l 
-urh  business,  and  at  Colonel  Morrow'-  iv.jticst  gave  him  a  note  of  introduc- 
tion to  Bateman  &  Co.  The  weight  of  evidence  is  that  General  Swaim  did 
not  know  the  pay-vouchers  referred  to  by  Colonel  Morrow  were  fraudu- 
lent, and  that  he  had  nothing  to  do  with  the  negotiation  of  them. 

447  By  the  requirement  of  the  Court,  and  in  view  of  the  last  para- 
graph of  his  letter  to  the  Secretary  of  War,  Mr.  Bateman  submitted 

as  his  only  additional  charge  against  General  Swaim  a  statement  that 
some  time  after  an  arrangement  had  been  made  between  certain  brokers 
of  this  city  (Mr.  Bateman  being  one)  and  Colonel  Morrow  for  the  adju-t- 
ment  of  his  accounts  with  them,  General  Swaim  said  to  Bateman  : 

Now,  Bateinan,  if  Cooke  and  the  rest  of  you  do  not  chip  iu  and  let  ine  out  on  what 
Morrow  owes  ine,  I  will  squeeze  him  so  at  the  Department  that  you  won't  any  of  you 
get  your  money. 

To  that  statement  of  General  Swaim's  Mr.  Bateman  testifies  under  oath. 
General  Swaim  testifies  that  he  made  no  such  statement.  Mr.  Parker,  in 
whose  office  the  conversation  took  place,  and  who  was  present  part  of  the 
time,  testifies  that  he  heard  no  words  of  that  kind,  but  that  he  heard  General 
Swaim  say  something  about  a  court-martial,  and  that  if  Colonel  Morrow 
was  court-martialed  they  would  all  lose  their  pay.  The  weight  of  the  testi- 
mony is  that  some  remark  was  made  by  General  Swaim  conveying  this  warn- 
ing or  intimation,  but  the  exact  words  used  cannot  be  determined. 

448  The  Court  is  of  the  opinion  that  while  it  is  not  prepared  to  >ay 
that  any  specific  act  developed  by  the  evidence  is  actually  fraudu- 
lent, yet  the  evidence  does  show  a  series  of  transactions  discreditable  to  any 
officer  of  the  Army,  and  which  especially  demands  the  severest  condemna- 
tion when  engaged  in  by  an  officer  holding  the  high  position  and  peculiar 
relations  to  the  administration  of  justice  in  the  Army  held  by  Brigadier 
General  Swaim. 

There  being  no  further  business  before  it,  the  court,  at  2.20  p.  m.,  ad- 
journed sine  die. 

JNO.  POPE, 

Major- General,  U.  S.  A.,  President. 
ROBERT  N.  SCOTT, 

Maj.  Third  U.  S.  Arfy,  Judge-Advocate  and  Recorder. 
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A.— The  Bateman  letters,  April  16  and  17,  1884,  and  indorsements. 

B.— Secretary  of  War  to  the  President,  April  22,  1884. 

•C. — Bateman  to  Scott,  May  6,  1884. 

D.— Swaim  to  Scott,  May  5,  1884. 

E. — Bright,  Humphrey  &  Co.  vs.  Bateman  &  Co. 

F. — Bateman's  additional  charge  against  Swaim. 

G.— Brown  to  Swaim,  July  15,  1882. 

H. — Swaim's  own  statement  of  account  with  Bateman  &  Co. 

I. — Bateman  &  Co.'s  consolidated  statement  of  Swaim's  accounts. 

J.— Bateman  &  Co.'s  statements,  A,  B,  C,  D,  E,  of  Swaim's  accounts. 

K. — The  French  or  D'Autry  claim. 
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agreement  of  April  17,  1884. 
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Swaim. 

N. — Argument  of  Hon.  W.  H.  Calkins  for  the  defendant. 
O. — Argument  of  Mr.  Jefferson  Chandler  for  the  accuser. 


450  EXHIBIT  A. 

1411  F  STREET.  BATEMAN  &  Co.,  BANKERS, 

Washington,  D.  C.,  April  16&,  1884. 
'To  the  Hon.  SECRETARY  OF  WAR  : 

DEAR  SIR  :  It  becomes  ray  duty  to  prefer  charges  against  Brigadier- 
Gen.  D.  G.  Swaim,  at  the  head  of  the  Bureau  of  Military  Justice  of  the 
United  States  Army,  for  fraud,  and  for  conduct  unbecoming  an  officer  and 
gentleman. 

I  stand  ready  to  prove  that  the  said  D.  G.  Swaim  has  committed  a  fraud, 
to  all  intents  and  purposes,  upon  the  banking-house  of  Bateman  &  Co.,  of 
which  I  am  a  member. 

Some  two  years  ago  the  said  D.  G.  Swaim,  having  deposited  the  sum  of 
five  thousand  dollars,  received,  upon  his  departure  tor  the  West,  a  simple 
due-bill  at  his  request,  to  have  in  case  an  accident  should  befall  him. 

This  amount  was  checked  out  subsequent  to  that  date  by  said  D.  G. 
Swaim,  for  which  we  have  a  number  of  vouchers. 

451  After  having  drawn  all  the  money  out,  and  a  settlement  being 
made,  he  negotiated  and  transferred  the  due-bill  for  the  full  amount 

with  certain  parties  in  this  city. 

I  am  further  ready  to  prove  the  said  D.  G.  Swaim  assisted  to  negotiate 
with  this  firm  Army  pay-vouchers  which  he  knew  to  be  fraudulent  and 
triplicates  of  outstanding  accounts. 
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I  ask  that  a  court-martial  be  ordered  for  the  trial  of  the  said  D.  G. 
Swaim  <>M  diariM -  |>ivf»-m-d.  I  dt'sirc  when  ordered,  to  amend  this  by 
presenting  other  charges  under  the  head  of  conduct  unbecoming  an  officer 
and  a  gentleman. 

I  am,  sir,  very  respectfully, 

A.  E.  BATEMAN. 

[Office  memorandums  indorsed  and  stamped  on  above  : 

1842.  C.    War  Department.     Received  Apr.  16, 1884. 
495.  B.  M.  J.,  1884. 

2177.          A.  C.  P.,  1884.    Received  A.  G.  0.,  April  25, 1884. 

1843.  C.    W.  D.,  1884,  filed  herewith. 
Received  back  April  18,  1884.    See  over.] 


452      1411  F  STREET.  BATEMAN  &  Co.,  BANKERS, 

Washington,  D.  C.,  April  Uth,  1884. 
To  the  Hon.  SEC'T'Y  OF  WAR  : 

DEAR  SIR  :  The  suit  against  our  firm,  on  the  due-bill  mentioned  in 
my  charges  of  yesterday  against  Gen.  D.  G.  Swaim,  having  been  with- 
drawn, and  the  differences  between  Gen.  Swaim  and  myself  satisfactorily 
settled,  I  hereby. withdraw  the  charges  contained  in  my  letter  of  April 
16th  against  said  Gen.  D.  G.  Swaim,  he  claiming  they  were  made  under 
a  misapprehension  of  facts,  which  I  concede. 
Very  truly  yours, 

A.  E.  BATEMAN. 

[Office  memorandums  indorsed  and  stamped  on  above  : 

1843.  C.    War  Department.     Received  Apr.  17,  1884. 
2178.          A.  C.-P.,  1884.    Received  A.  G.  O.,  April  25,  1884. 
Filed  with  1642.  C.    W.  D.,  1884.] 


[Indorsements  on  the  foregoing.] 

451  WAR  DEPARTMENT, 

April  18,  1884. 

Respectfully  referred  to  the  Judge-Advocate-General  for  such  remarks 
as  he  may  desire  to  submit  upon  the  allegations  made  in  the  within  com- 
munication, and  for  any  application  he  may  desire  to  make. 

ROBERT  T.  LINCOLN, 

Secretary  of  War. 


451  BUREAU  OF  MILITARY  JUSTICE, 

April  18,  1884. 

Respectfully  returned  to  the  Secretary  of  War.  I  had  a  bank  account 
with  Bateiuan  <fe  Co.,  and  besides  I  loaned  them  five  thousand  dollars  at 
6  per  cent,  interest,  for  which  they  gave  me  an  instrument,  reading:  "  Due 
D.  G.  Swaim  or  order  five  thousand  dollars,  value  received.  Bateman  & 
Co.  Washington,  D.  C.,  July  15,  1882."  This  is  a  negotiable  prorais- 
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sory  note  according  to  all  the  authorities  on  the  subject,  and  was  trans- 
ferred in  due  course  of  business  and  payment  demanded,  but  refused. 
Bateman  &  Co.  claimed  set-offs  to  the  note,  the  correctness  of  which  I 
denied.  I  endeavored  to  effect  a  settlement  with  them  or  refer  the  matter 
to  an  arbitrator  but  without  effect.  The  note  was  put  in  suit,  but  they 
now  agree  to  refer  the  whole  subject  to  an  arbitrator,  and  with  that  view 
the  suit  has  been  withdrawn.  The  note  (or  due-bill  as  it  is  incorrectly 
termed)  is  now  in  the  possession  of  Bright  and  Humphrey,  the  indorsees 
thereof. 

In  regard  to  the  fraudulent  pay-vouchers,  the  facts  are  as  follows  :  Lieu- 
tenant-Colonel A.  P.  Morrow,  at  the  time  a  member  of  General  Sherman's 
staff,  a  comparative  stranger  to  me  at  the  time,  came  to  my  office,  in  com- 
pany with  another  officer,  and  requested  me  to  advance  him  several  months' 
pay  on  his  pay-accounts.  I  told  him  I  did  not  do  that  kind  of  business, 
but  in  a  friendly  way  referred  him  to  brokers  in  the  city  doing  such  busi- 
ness, and  named  Bateman  &  Co.  with  others.  I  may  have  given  him  a 
note  of  introduction  to  that  firm.  I  did  not  know  for  some  time  after- 
wards that  Bateman  &  Co.  had  advanced  money  to  Colonel  Morrow  on  his 
pay-accou-nts.  It  will  be  seen  that  I  had  no  concern  or  interest  in  these 
pay-accounts  whatever,  and  all  I  did  was  the  friendly  act  of  introducing  a 
brother  officer  to  those  who  were  in  the  habit  of  doing  what  I  could  not 
do  for  him.  I  have  no  knowledge  of  any  other  pay-account  transaction 
with  Bateman  &  Co. 

The  only  request  I  have  to  make  is  that  this  statement  may  receive  the 
same  publicity  that  the  within  false  accusations  received. 

D.  G.  SWAIM, 
Judge-Advocate-  General, 

[3d  indorsement.] 

These  papers  are  respectfully  referred  to  the  Adjutant-General  for  trans- 
mission to  Major  Robert  N.  Scott,  Third  Artillery,  Judge-Advocate  and 
Recorder  of  the  Court  of  Inquiry,  appointed  in  Paragraph  9,  Special 
Orders  No.  93,  Headquarters  of  the  Army,  Adjutant-General's  Office, 
April  22, 1884. 

By  order  of  the  Secretary  of  War. 

JAY  STONE, 

Acting  Chief  Clerk. 
WAR  DEPARTMENT, 

April  24, 1884. 

[4th  indorsement.] 

ADJUTANT-GENERAL'S  OFFICE, 

April  25,  1884. 

Respectfully  transmitted  to  Major  Robert  N.  Scott,  Third  Artillery, 
Recorder  of  the  Court  of  Inquiry  convened  by  Special  Orders  No.  93, 
April  22,  1884,  from  this  office. 
By  order  of  the  Secretary  of  War. 

R.  C.  DRUM, 
Adjutant-  General. 


244 

453  EXHIBIT  B. 

WAR  DEPARTMENT, 
Washington  City,  April  22,  1884. 

SIR:  On  the  16th  instant  Mr.  A.  E.  Bateman,  of  this  city,  a  member  of 
the  firm  of  Bateman  &  Co.,  bankers,  addressed  to  me  a  letter,  of  which  a 
copy  is  inclosed  (see  Exhibit  A),  in  which  he  alleged  that  General  D.  G. 
Swaim,  the  Judge- Advocate-General  of  the  Army,  had  committed  a  fraud 
upon  said  firm,  the  nature  of  which  he  described  as  follows : 

Some  two  years  ago  the  said  D.  O.  Swaim,  haviug  deposited  the  sum  of  $5,000,  re- 
ceived upon  his  departure  for  the  West  a  simple  due-bill,  at  bis  request,  to  have  in 
case  an  accident  should  befall  him.    This  amount  was  checked  out  subsequent  to  that 
date  by  said  D.  G.  Swaim,  for  which  we  have  a  number  of  vouchers.     After  haviug 
drawn  all  the  money  out  and  a  settlement   being  made,  he  negotiated  and 

454  transferred  the  due-bill  for  the  full  amount  with  certain  parties  in  this  city. 

Mr.  Bateman  further  alleged  that  General  Swaim — 

assisted  to  negotiate  with  this  firm  Army  pay-vouchers  which  he  knew  to  be  fraudu- 
lent and  triplicates  of  outstanding  accounts, 

And  asked — 

that  a  court-martial  be  ordered  for  the  trial  of  the  said  D.  G.  Swaim  on  charges 
preferred. 

On  the  next  day,  and  before  any  action  was  taken  on  the  communica- 
tion of  Mr.  Bateman,  another  communication  from  him  was  received  by 
me  in  the  following  words  : 

The  suit  against  our  firm  on  the  due-bill  mentioned  in  my  charges  of  yesterday 
against  General  D.  G.  Swaim  having  been  withdrawn,  and  the  differences  between 
General  Swaim  and  myself  satisfactorily  settled,  I  hereby  withdraw  the  charges  con- 
tained iu  my  letter  of  April  16th  against  said  General  1 ).  G.  Swaim,  he  claiming 

455  they  were  made  under  a  misapprehension  of  facts,  which  I  concede. 

On  the  next  day  these  letters  were  by  me  referred  to  General  Swaim 
by  an  indorsement  upon  the  one  first  received — 

For  such  remarks  as  he  may  desire  to  submit  upon  the  allegations  made  in  the 
within  communication,  and  for  any  application  he  may  desire  to  make. 

On  the  same  day  General  Swaim  returned  the  papers  with  the  follow- 
ing indorsement : 

I  had  a' bank  account  with  Bateman  &  Co.,  and  besides  I  loaned  them  $5,000  at  6 
per  cent,  interest,  for  which  they  gave  me  an  instrument  reading  : 

"Due  D.  G.  Swaim  or  order  $5,000.    Value  received. 

"BATEMAN  &  CO. 
"WASHINGTON,  D.C.,July  15,  1882." 

This  is  a  negotiable  promissory  note  according  to  all  the  authorities  on  the 

456  subject,  and  was  transferred  in  due  course  of  business  and  payment  demanded, 
but  refused.     Batemau  &  Co.  claimed  set-offs  to  the  note,  the  correctness  of 

which  I  denied.  I  endeavored  to  effect  a  settlement  with  them  or  refer  the  matter  to 
an  arbitrator,  but  without  effect.  The  note  was  put  in  suit,  but  they  now  agree  to 
refer  the  whole  subject  to  an  arbitrator,  and  with  that  view  the  suit  haw  been  with- 
drawn. The  note  (or  due-bill  as  it  is  incorrectly  termed)  is  now  in  the  possession  of 
Bright  and  Humphrey,  the  indorsees  thereof. 

In  regard  to  the  fraudulent  pay-vouchers,  the  facts  are  as  follows:  Lieutenant- 
Colonel  A.  P.  Morrow,  at  the  time  a  member  of  General  Sherman's  staff — a  conipara- 
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tive  stranger  to  me  at  the  time— came  to  my  office  in  company  with  another  officer 
and  requested  me  to  advance  him  several  months'  pay  on  his  pay-accounts. 

457  I  told  him  I  did  not  do  that  kind  of  business,  but  in  a  friendly  way  referred  him 
to  brokers  in  the  city  doing  such  business,   and   uaraed  Bateman  &  Co.  with 

others.  I  may  have  given  him  a  note  of  introduction  to  that  firm.  I  did  not  know 
for  some  time  afterwards  that  Bateman  &  Co.  had  advanced  money  to  Colonel  Morrow 
on  his  pay-accounts.  It  will  be  seen  that  I  had  no  concern  or  interest  in  these  pay- 
accounts  whatever,  and  all  I  did  was  the  friendly  act  of  introducing  a  brother  officer 
to  those  who  were  in  the  habit  of  doing  what  I  could  not  do  for  him.  I  have  no 
knowledge  of  any  other  pay-account  transaction  with  Bateman  &  Co. 

The  only  request  I  have  t4|uiake  is  that  this  statement  may  receive  the  same  pub- 
licity that  the  within  false  accusations  receive. 

Mr.  Bateman  thought  it  proper  to  give  to  the  press  a  copy  of  his  first 
letter  on  the  day  of  its  date,  and  the  grave  charges  made  by  him 

458  against  the  Judge- Advocate-General  were  thus  given  a  wide  pub- 
licity.    His  object  was  apparently  to  enforce  a  pecuniary  adjust- 
ment by  means  as  offensive  as  possible,  and  his  letter  of  the  next  day 
shows  that,  notwithstanding  the  bitterness  of  his  attack,  a  satisfactory 
settlement  was  quickly  made,  one  element  of  which  was  his  formal  with- 
drawal of  his  charges,  with  a  statement  which  seems  carefully  framed  to 
avoid  charging  himself  with  having  recklessly  made  false  and  libelous 
charges  in  his  previous  letter. 

Mr.  Bateman's  business  adventures  are  not  entitled,  under  any  circum- 
stances, to  the  protection  of  the  War  Department ;  but  the  integrity  and 
uprightness  of  the  officer  of  the  Army  who  reports  upon  every  court-mar- 
tial proceeding  which  it  is  the  duty  of  the  Secretary  of  War  to  submit  to 
the  President  for  his  final  action,  is  a  matter  of  the  deepest  concern  to 
the  President,  and  to  every  one  of  his  military  subordinates.  The 

459  law  requires  that  "  conduct  unbecoming  an  officer  and  a  gentleman  " 
shall  be  followed  by  a  sentence  of  dismissal  from  the  military  serv- 
ice, and  the  President  alone  can  mitigate  the  sentence.     If  there  could  be 
any  distinction,  every  consideration  requires  that,  more  than  any  other 
officer  of  the  Army,  the  Judge- Advocate-General  should  be  free,  beyond 
question,  from  an  imputation  of  such  conduct. 

It  is  a  matter  of  deep  regret  to  me,  therefore,  that  when  the  Judge- Ad- 
vocate-General was  given  an  opportunity  to  comment  upon  the  charges  in 
question  he,  in  respect  to  the  first  charge,  either  was  not  able,  or  did  not 
see  fit,  to  make  an  explicit  denial  of  its  essential  part,  or  to  give  in  detail 
such  facts  and  circumstances  as  would  show  the  falsity  of  the  charge.  In- 
stead of  doing  so  he  has  contented  himself  with  a  statement  which 

460  contains  nothing  to  which  Mr.  Batemau's  allegations  might  not 
possibly  be  a  truthful  supplement. 

So  in  respect  to  the  second  charge — assisting  to  negotiate  Army  pay- 
vouchers  with  Bateman  &  Co.,  which  General  Swaim  knew  to  be  fraudu- 
lent, and  triplicates  of  outstanding  accounts — General  Swaim's  response 
fails  to  notice  that  the  charge  as  made  by  Mr.  Bateman  refers  not  merely 
to  a  negotiation  of  Army  pay-accounts,  but  to  a  negotiation  of  pay-ac- 
counts alleged  to  have  been  known  to  General  Swaim  as  fraudulent;  and 
to  that  element  of  the  charge  no  allusion  is  made  in  his  response.  It  is  not 
overlooked  that  the  final  clause  of  the  response  asking  for  its  publication 
refers  to  the  accusations  as  false  ;  but  his  specific  answers  to  them  are  evi- 
dently intended  to  be  found  in  what  has  gone  before. 

If  there  is  no  proof  to  sustain  the  charges  made,  or  if  the  circumstances 
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can  be  explained  so  as  to  remove  every  impression  of  improper  conduct  <»n 

tin  | .art  uf  the  officer  in  question,  I  am  of  the  opinion  that  the  wel- 

461       fare  of  the  military  service  requires  that  the  proper  steps  should  be 

taken  for  his  vindication.     It  is  not  a  prrxmul,  but  an  official  and 

public  matter.     He  has  not,  in  ray  view,  recognized  this  necessity,  and  as 

he  has  not  done  so,  I  am  compelled  to  recommend  to  you  the  appoint  m.-nt 

of  a  Court  of  Inquiry  to  examine  into  the  accirations  above  mentioned, 

and  to  report  the  facts  developed  by  their  investigation  and  give  their 

opinion  thereon. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

ROBERT  T.  LINCOLN, 

Secretary  of  War. 
The  PRESIDENT. 

[1st  indorsement.] 

464*  EXECUTIVE  MANSION,  April  22,  1884. 

Respectfully  returned  to  the  Secretary  of  War  with  the  direc- 
tion to  appoint  a  Court  of  Inquiry  as  within  recommended. 
By  direction  of  the  President. 

FRED.  J.  PHILLIPS, 

Private  Secretary. 

[2d  indorsement.  ] 

ADJUTANT-GENERAL'S  OFFICE, 

Washington,  May  3,  1884. 

Respectfully  referred  to  Major  R.  N.  Scott,  Third  Artillery,  Recorder 
Court  of  Inquiry,  &c. 

R.  C.  DRUM, 
Adjutant-  General. 


465  EXHIBIT  C. 

1411  F  STREET.  BATEMAN  &  Co.,  BANKERS, 

Washington,  May  Qth,  1884. 
Colonel  ROBERT  N.  SCOTT, 

Judge-Advocate  of  the  Swaim  Court  of  Inquiry : 

SIR  :  I  respectfully  request  that  you  apply  to  the  Court  of  Inquiry  to 
examine  into  certain  charges  made  against  Gen'l  D.  G.  Swaim  as  soon  as 
said  Court  is  organized ;  that  I  be  granted  permission  to  appear  with  my 
counsel,  Mr.  Jeff.  Chandler,  with  authority  to  conduct  the  presentation  of 
the  evidence  to  establish  the  truth  of  statements  contained  in  my  letter  of 
April  16, 1884,  and  to  present  the  case  fully  to  that  Court. 
I  am,  very  respect fully,  your  obedient  servant, 

A.  E.  BATEMAN. 

*  Pages  462,  463,  in  the  original  record  contains  copy  of  Bateman's  letter  of  April 
16,  1884. 
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466  EXHIBIT  D. 

WAR  DEPARTMENT, 
BUREAU  OF  MILITARY  JUSTICE, 

Washington,  D.  C.,  May  &th,  1884. 
Major  ROBERT  N.  SCOTT,  3  Artillery, 

Recorder  Court  of  Inquiry,  Washington,  D.  C. : 

MAJOR  :  I  have  to  request  that  a  subpoena  duces  tecum  be  directed  to 
Mr.  A.  E.  Bateman,  of  this  city,  requiring  him  to  appear  as  witness  before 
the  Court  of  Inquiry  appointed  by  the  President  in  S.  O.  93,  par.  9,  c.  s., 
from  Headquarters  of  the  Army,  and  to  bring  with  him,  for  production 
before  said  Court,  the  following  documents  :  The  4,000  shares  of  Colum- 
bia stock  purchased  by  said  Bateman  for  D.  G.  Swaim  on  the  2d 
of  September,  1882;  the  certificate  or  certificates  of  award  or  awards 
of  the  French  and  American  Claims  Commission  and  the  Court  of 
Commissioners  of  the  Alabama  Claims  Commiasion  (either  or  both),  pro- 
cured by  said  Bateman  on  the  llth  of  May,  1882,  for  deposit  with  D.  G. 
Swaim  as  security  for  a  loan  of  $1,000  from  said  Swaim  ;  and  the  letter 
sent  said  Bateman  by  said  Swaim  dated  the  21st  of  February,  1883,  in- 
forming him  that  the  mining  stock  purchased  by  said  Bateman  for  said 
Swaim  would  not  be  wanted  unless  delivered  at  once. 

Also,  a  similar  subpoena,  directed  to  Mr.  Myron  M.  Parker,  of  this  city, 
requiring  him  to  appear  as  witness  before  said  Court  of  Inquiry,  and  to 
bring  with  him,  for  production  before  said  Court,  a  certain  promissory 
note  from  Bateman  &  Co.  to  D.  G.  Swaim  for  the  sum  of  five  thousand 
dollars,  dated  July  15th,  1882,  at  Washington,  D.C.;  and  an  agreement 
signed  by  Bateman  &  Co.  and  D.  G.  Swaim  to  submit  said  note,  with  their 
accounts,  to  an  arbitrator,  dated  about  the  17th  of  April,  1884. 

Also,  that  the  following-named  persons  be  subpoenaed  to  testify  before 
said  Court : 

Major  David  B.  McKibbin,  U.  S.  Army  (retired),  Washington,  D.  C. 
Seth  A.  Terry  and  Joseph  McDonald,  Isaac  Lumbard,  employees  of 
the  War  Department,  employed  at  room  35,  Winder's  B'ld'g,  this  city. 
Very  respectfully,  your  ob't  servant, 

D.  G.  SWAIM, 
Judge-Advocate-  General. 


467  EXHIBIT  E. 

In  the  supreme  court  of  the  District  of  Columbia. 

JOHN  G.  BRIGHT  AND  ROBERT  T.  HUMPHREY,^ 

doing  business  under  the  name  and  style  of 

Bright,  Humphrey  &  Co.,  plaintiffs, 

w.  y  At  law.    No.  25249. 

ARTHUR   E.  BATEMAN,  WILLIAM    MCCLURE, 

and  Douglass  Green,  doing  business  under  the 

name  and  style  of  Bateman  &  Co.,  defendants.  _ 

The  plaintiffs  sue  the  defendants  for  that  wliere.n  defen  hint-  hereto- 
fore, to  wit,  on  the  fifteenth  day  of  July,  A.  D.  1882,  at  Washington, 
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D.  C.,  made  their  certain  promissory  note  in  writing,  bearing  date  a  cer- 
tain day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,, 
and  thereby  then  and  there  promised  to  pay  on  demand  to  David  G. 
Swaim,  by  the  initials  of  D.  G.  Swaim  or  order,  the  sum  of  five  thou- 
sand dollars  for  value  received,  and  the  said  D.  G.  Swaim  endorsed  the 
said  promissory  note  to  plaintiffs,  by  means  whereof  the  said  defendants 
then  and  there  became  liable  to  pay  to  the  said  plaintiffs  the  said  sum  of 
money  in  the  said  promissory  note  specified,  and  being  so  liable  the 
said  defendants,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  Washington  City,  in  the  District  of  Colum- 

468  bia,  undertook  then  and  there,  faithfully-promised  the  said  plaint- 
iffs to  pay  them  the  said  sum  of  money  in  the  said  promissory 

note  specified  according  to  the  tenor  and  effect  thereof.  And  the  said 
plaintiffs  in  fact  saith  that,  afterwards,  to  wit,  on  the  day  of  March, 
A.  D.  1884,  at  the  city  and  District  aforesaid,  payment  of  the  said  sum 
of  money  in  the  said  promissory  note  specified  was  duly  demanded  by 
the  said  plaintiffs  of  the  said  defendants,  according  to  the  tenor  and  effect 
of  the  said  promissory  note,  but  said  defendants  refused  to  pay  the  same. 
And  the  plaintiffs  claim  $5,000,  with  interest  from  the  loth  day  of  July,. 
A.  D.  1882,  besides  costs  of  suit. 

And  the  plaintiffs  sue  the  defendants  for  that  whereas  the  said  defend- 
ants heretofore,  to  wit,  on  the  15th  day  of  July,  A.  D.  1882,  at  Wash- 
ington, D.  C.,  made  their  promissory  note  thereby,  then  and  there  promised 
to  pay  to  D.  G.  Swaim,  or  order,  on  demand  the  sum  of  $5,000  for  value 
received,  and  afterwards  the  said  D.  G.  Swaim  endorsed  said  note,  payable 
on  demand  for  $5,000  to  plaintiffs,  and  the  said  note  was  duly  presented 
to  said  defendants  and  payment  demanded,  and  the  same  was  dishonored, 
whereof  the  defendants  had  notice  but  did  not  pay  the  same.  And  the 
plaintiffs  claim  $5,000,  with  interest  from  the  15th  day  of  July,  A.  D. 
1 882,  besides  costs. 

469  And  the  plaintiffs  sue  the  defendants  for  other  money  payable 
by  the  defendants  to  the  plaintiffs  for  goods  sold  and  delivered  by 

the  plaintiffs  to  the  defendants  and  for  work  done  and  materials  provided 
by  the  plaintiffs  for  the  defendants  at  their  request,  and  for  money  lent  by 
the  plaintiffs  to  the  defendants  and  for  money  paid  by  the  plaintiffs  for  the 
defendants  at  their  request,  and  for  money  received  by  the  defendants  for 
the  use  of  the  plaintiffs  and  for  money  found  to  be  due  from  the  defend- 
ants to  the  plaintiffs  on  accounts  stated  between  them. 

And  the  plaintiffs  claim  $5,000,  with  interest  thereon  at  the  rate  of  6 
per  cent,  per  annum  from  the  15th  day  of  July,  1882,  according  to  the 
particulars  of  demand  herewith  filed,  besides  costs. 

JOHN  J.  JOHNSON, 

Attorney  for  Plaintiffs. 

Particulars  of  demand. 

•Due  D.  G.  Swaim,  or   order,   five  thousand   dollars,  value  received.. 
WASHINGTON,  D.  C.,  JULY  15,  1882. 

BATEMAN  &  CO. 
(Indorsed  on  back  as  follows :) 
^  Pay  to  Bright,  Humphrey  &  Co.,  or  order. 

D.  G.  SWAIM. 
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Notice  to  plead. 

The  defendants  are  to  plead  hereto  on  or  before  the  first  special  term  of 
the  court  occurring  20  days  after  service  hereof,  otherwise  judgment 

JOHN  J.  JOHNSON, 

Attorney  for  Plaintif. 
(Indorsed :) 
Copy  for  defendants. 
Tester 

R.  J.  MEIGS,  Clerk, 
By  J.  R.  YOUNG,  A*t  Oerk. 

470       In  the  supreme  court  of  the  District  of  Columbia,  the  15th  day  of 

April,  1884. 

JOHN  G.  BRIGHT  AND  EGBERT  T.  HUMPHREY, 
trading  as  Bright,  Humphrey  &  Co.,  plaintiffs, 

CM 

ARTHUR  E.BATEMAN,  WILLIAM  MCCLURE,  AND  'At  law'    No<  26249- 
Douglass  Green,  trading  as  firm  of  Bateman  & 
Co.,  defendants. 

The  President  of  the  United  States  to  the  defendants,  greeting : 

You  are  hereby  commanded  to  appear  in  this  court  on  the  first  day  of 
its  first  special  term,  occurring  20  days  after  service  of  this  writ  on  you,  to 
answer   the  plaintiff's  suit,  and  show  why  he  should  not  have  judgment 
against  you  for  the  cause  of  action  stated  in  his  declaration. 
Witness :  D.  K.  Cartter,  Chief- Justice. 
(  SEAL  SUPREME  COURT  ]  R.  J.  MEIGS,  Clerk, 

<      OF  THE  DISTRICT  OF  V       By  J.  R.  YOUNG,  Assistant  Clerk. 

[        COLUMBIA.  J 

True  copy.     Original  returned  to  Mr.  A.  E.  Bateman. 

ROBERT  N.  SCOTT, 
Maj.,  Third  Art'y,  Judge- Advocate  and  Recorder. 


471  EXHIBIT   F. 

After  the  bankers  here,  among  them  Bateman  &  Co.,  became  involved 
with  Mr.  Morrow's  vouchers,  and  had  made  the  best  arrangement  they 
could  for  their  protection,  all  of  which  was  known  to  Gen.  D.  G.  Swaim, 
he,  Swaim,  claimed  there  was  a  small  amount  of  about  $100  due  him  from 
Morrow,  and  so  claiming  came  to  A.  E.  Bateman  and  demanded  that  he, 
Bateman,  and  the  other  bankers  involved  as  aforesaid,  pay  to  him,  Swaim, 
the  amount  of  Morrow's  indebtedness  to  Swaim,  and  then  and  there  said 
that  if  said  Bateman  and  said  bankers  did  not  contribute  enough  to  pay 
him,  Swaim,  Morrow's  indebtedness  to  Swaim,  he  would  so  squeeze  Mor- 
row at  the  War  Department  that  none  of  said  bankers  would  get  their 
money  from  Morrow  on  said  vouchers. 
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472  EXHIBIT  O. 

PERSONAL.] 

WASHINGTON,  D.  C.,  July  15,  '82. 

MY  DEAR  GENERAL  :  Mr.  Bateman  informs  me  that  he  has  spoken  to 
you  in  regard  to  my  purpose  of  leaving  the  firm.  Out  of  courtesy  I  re- 
'frained  from  mentioning  the  matter  until  he  should  have  first  talked  it 
over  with  you.  I  regret,  however,  that  your  prolonged  absence  in  the 
country  and  his  visit  to  the  Springs  and  to  New  York  should  have  de- 
ferred the  announcement  of  my  intention  so  long. 

In  a  letter  under  date  of  June  22  I  fully  set  forth  to  Mr.  Bateman  my 
reasons  for  taking  this  step,  and  in  order  that  you  may  also  be  fully  in- 
formed I  send  a  copy  enclosed. 

I  have  given  the  business  a  fair  trial.  I  understand  its  workings  thor- 
oughly. I  have  kept  the  books  for  the  past  mouth  without  material  as- 
sistance, and  the  further  I  go  in  it  the  more  strongly  I  am  convinced  that 
its  uncongeniality  would  forever  be  a  bar  to  my  success.  Therefore  the 
sooner  I  am  out  of  it  the  better  I  shall  like  it. 

There  is  one  other  reason  which  I  did  not  care  to  mention  to  Mr.  Bate- 
man. I  desire  to  devote  more  time  to  the  general's  papers  than  I  am  at 
present  able  to  do. 

You  may  ask  why  I  do  not  defer  severing  my  connection  with  the  firm 

until  Mr.  Crane's  return,  to  which  I  reply  that  as  soon  as  Mr.  Crane  returns 

I  propose  to  take  what  my  system  is  beginning  to  imperatively 

473  demand — a  month  of  rest  in  a  climate  different  from  that  of  Wash- 
ington.    Should  I  postpone  action  until  Mr.  Crane's  return,  then 

the  usual  delay  will  follow,  until  I  shall  find  myself  into  the  fall  and 
winter,  when  a  vacation  will  be  undesirable,  if  not  impossible;  whereas  if 
I  go  ahead  and  arrange  matters  now  I  can  then  go  at  a  day's  notice. 

My  greatest  sort  of  regret  is  the  annoyance  which  this  step  may  cause 
you  in  compelling  a  reinvestment  of  your  money ;  but  you  can  doubtless 
make  some  personal  arrangement  with  Mr.  Bateman  quite  as  satisfactory 
and  as  remunerative  as  the  one  you  now  have. 

It  is  so  difficult  for  me  to  get  away  that  I  cannot  come  over  and  see  you 
in  regard  to  this  matter,  but  I  should  be  very  glad  if  you  will  come  to  the 
office  to-morrow  and  have  a  talk  with  a  view  to  a  final  settlement. 
Yours,  truly, 

J.  STANLEY  BROWN. 
Gen.  D.  G.  SWAIM, 

Judge-Advocate-  General,  Washington,  D.  C. 

True  copy.     Original  returned  to  General  Swaim  May  17,  1884. 

ROBERT  N.  SCOTT, 
Maj.,  Third  U.  S.  Art'y,  Judge-Advocate  and  Recorder. 
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B-EXHIBIT  J. 
Gfn'l  D.  G.  Swaim  in  account  with  Bateman  $  Co. 


Date. 

Amount 

Days. 

Interest 

Mi 

Feb'y  20 

JO 

1882. 
Deo.     10 
22 
1883. 
F.V,    1 

*eb'y  2« 

DR. 
100  No.  Pac'f   ati5j    

4,560  00 
3  00 
5  30 
2,104  38 

7 

5  30 

CR. 

6,662  68 

5  30 

1,  791  47 
60  00 

86  21 
4,725  00 

"  draft                                      

100  No.  Pac'f   47|  less  com                

5  30 

6,662  68 

5  30 

2,104  38 

E.  and  O.  E. 


BATEMAN  &  CO. 
Per  CRANE. 


True  copy.     See  p.  231  of  record.     Original  marked  "  B,"  May  9th. 

ROBERT  N.  SCOTT, 
Maj.,  3d  U.  S.  Art'y,  Judge-Advocate  and  Recorder. 
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C—  EXHIBIT  J. 
Gen'l  D.  G.  Swaim  in  account  with  Bateman  $  Co. 


Date. 

Amount 

Days. 

Interest. 

1883. 
March  2 

DR. 
100  No.  Pac'f.,  ®  48f  and  com  

4,875  00 

18 

14  62 

10 

To  int.  to  date  

14  62 

By  balance  

2  252  26 

7,  141  88 



1462 

Feb'y  26 

CB. 

2  104  38 

M'ch    19 

100  No.  Pac'f.,  ®  501,  !*•&  c°™  

5  037  50 

To  bal.  int  

14  62 

7,  141  88 

M'ch   19 

2  252  26 

E.  andO.  E. 


BATEMAN  <fe  CO., 
Per  CRANE. 


True   copy.     See    pp.  231,  232  of   record.     Original    marked  "  C," 
May  9th. 

ROBERT  N.  SCOTT, 
Maj.}  3d  U.  S.  Art'y,  Judge-Advocate  and  Eecorder. 
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484  E— EXHIBIT  J. 

WASHINGTON,  D.  C.,  April  13,  1883. 

Statement  %  Genl  D.  G.  Stcaim,  by  Bateman  $  Co.,  Bankers. 


. 

April    7 

BOUGHT. 

100  No  Pacf    at  51  

5,112  50    .. 

100  O.  T.,  at  82§  

8,260         

11 

To  int.  to  date    -  

11  13    

11 

BOLD. 

100  O.T.  at  83|  

8,375 

100  No.  Pacf.,  at  51  

5,187  50- 

188  87 

13,  562  50        13,  562  50 

Credit  bal  

188  87 

True  copy.     Original  marked  "  E,"  May  9th. 

ROBERT  N.  SCOTT, 

Maj.,  3d  U.  S.  Art'y. 
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EXHIBIT  K. 


NEW  ORLEANS,  May  15th,  1882. 

BATEMAN  &  Co.,  Esqrs.,  Washington  City : 

DEAR  SIRS:  Your  favor  of  llth  received;  inclosed  you  will  find  ray- 
note  for  $2,000,  with  the  privilege  to  receive  either  from  Messrs.  Geo. 
Taylor  and  T.  W.  Tallmadge  &  Co.,  all  amounts  due  to  me  in  all  French, 
claims  in  which  I  am  interested,  passed  before  a  notary  public  here. 
Hoping  to  hear  from  you  by  return  of  the  mail, 
I  remain,  sir,  yours,  very  truly, 

GEO.  D'AUTRY, 

85  Exchange  Place. 


True  copy. 


ROBERT  N.  SCOTT, 
Maj.,  3d  U.  S.  Art'y,  Judge-Advocate  and  Recorder. 


486  NEW  ORLEANS,  May  15th,  1882. 

I  promise  to, pay  by  these  presents  to  Bateman  &  Co.,  or  order,, 
the  sum  of  ($2,000)  two  thousand  dollars,  value  received.  Said  amount  to- 
be  retained  by  either  of  them  from  Mr.  Geo.  Taylor  or  Messrs  T.  W.  Tall- 
madge &  Co.,  m  all  French  claims  in  which  I  am  interested  and  now  be- 
fore the  French  and  American  Commission. 

GEO.  D'AUTRY. 
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STATE  OF  LOUISIANA, 

Parish  of  Orleans : 

Be  it  known,  that  on  this  fifteenth  day  of  May,  eighteen  hundred  and 

eighty-two,  before  me,  Alphonse  Barnett,  a  notary  public  in  and  for  the  city 

and  parish  of  New  Orleans,  State  of  Louisiana  aforesaid,  duly  commissioned 

and  qualified,  and  in  presence  of  the  witnesses  hereinafter  named  and 

487  undersigned,  personally  came  and  appeared  George  D'Autry,  esqr., 
of  this  city,  well  known  to  me,  notary,  who  says  and  declares  that  he 

does  by  these  presents  fully  authorize  and  empower  Mr.  George  Taylor  and 
Messrs.  T.  W.  Tallmadge  &  Co.,  attorneys  at  Washington  City,  D.  C.,  to 
retain  on  all  French  claims  all  fees  due  to  him,  the  said  George  D'Autry, 
until  the  above  obligation  or  note  shall  be  fully  paid.  And  he  hereby  binds 
and  obligates  himself  to  receive  no  monies  until  the  above  obligation  shall 
have  been  fully  paid  and  satisfied.  And  as  an  additional  guarantee  he  also 
pledges  all  fees  due  to  him  in  all  cases  where  he  may  be  interested. 

Thus  done  and  passed  in  my  office,  at  the  city  of  New  Orleans,  on  the 
day,  month,  and  year  first  above  written,  in  the  presence  of  William  B. 
Barnett  and  S.  H.  Panzer,  competent  witnesses,  who  hereunto  sign  their 
names  with  the  said  appearer  and  me,  notary,  after  due  reading  of  the 
whole. 

WM.  B.  BARNETT. 

GEO.  D'AUTRY. 

S.  H.  PANZER. 

488  Sworn  to  and  subscribed  before  me  this  fifteenth  day  of  May,  A. 
D.  1882. 

[SEAL.]  A.  BARNETT, 

Notary  Public. 

[Indorsements  on  margin.] 

May  24,  1882.  This  notice  accepted,  and  shall  operate  as  a  lien  on  the 
interest  of  Geo.  D'Autry  in  claims  we  are  prosecuting  before  the  French- 
American  Claims  Commission,  after  deducting  for  advances  heretofore  made 
and  which  shall  be  necessary  in  the  prosecuting  and  proving  the  claims,  an- 
ticipating that  such  advances  will  be  required. 

T.  W.  TALLMADGE  &  CO. 

I  agree  to  hold  all  funds  belonging  to  said  D'Autry  coming  into  my 

hands  for  the  purpose. 

GEO.  TAYLOR. 

True  copy. 

ROBERT  N.  SCOTT, 
Maj.,  Third  U.  S.  Arty,  Judge-Advocate  and  Recorder. 
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489  EXHIBIT  L. 

Copies  of  original  documents  returned  to  Myron  M.  Parker,  of  Parker 
Townsend,  Washington,  D.  C. 

Due  D.  G.  Swaim,  or  order,  five  thousand  dollars,  for  value  received. 

BATEMAN  &  CO. 

WASHINGTON,  D.  C.,  July  15th,  1882. 
Ten  per  cent,  and  interest  6  %. 

[Indorsement.] 

Pay  to  Bright,  Humphrey  &  Co.  or  order. 

D.  G.  SWAIM. 

[Indorsed  pencil  memorandum.] 

5 
Int.  to  15  Feb.,  $  475  00 


5,475  00 


I  agree  to  get  from  Bright,  Humphrey  &  Co.  the  due-bill  given  by 
Bateman  &  Co.  to  me  for  $5,000.00,  dated  July  15th,  1882,  and  place  the 
same  in  the  hands  of  M.  M.  Parker. 

D.  G.  SWAIM. 


490  APRIL  17,  1884. 

We  agree  to  submit  the  question  of  difference  between  us,  growing 
out  of  our  business  transactions,  to  Hon.  Benj.  Butterworth  as  arbitrator, 
and  agree  to  abide  by  his  decision  (sic)  and  award  in  the  matters,  all  state- 
ments and  evidence  to  be  submitted  within  30  days  from  this  date  at  such 
time  as  the  arbitrator  shall  determine. 

D.  G.  SWAIM. 
A.  E.  BATEMAN. 
Confidential. 

True  copies.     Originals  returned  to  M.  M.  Parker,  esq. 

ROBERT  N.  SCOTT, 
Maj.,  3d  Arfy,  Judge-Advocate  and  Recorder. 
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491  EXHIBIT  M. 

List  of  "  tickets  "  or  notifications  from  Bateman  and  Co.  to  Gen.  D.  G.  Swaim,  of  stock* 
bought  and  sold  for  his  account  and  risk.    (Original  tickets  returned  to  Gen.  Swaim.) 

1882. 

March  11.  Bought  100  Omaha,  pref'd ©    98* 

"        17.  Bought  100  Cent.  Pacf "©891) 

Bought  200  Reading ©    57!  ( 

•'        17.  Sold  200  Reading ©     |nLJ 

"        18.  Sold  100  Ce't  Pacf '    ©    Q\l 

"        18.  Bought  100  Lake  Shore ©  HGf 

"        18.  Bought  100  Erie ©     37! 

"        20.  SoldlOOErie ©     384  > 

Sold  100  Lake  Shore ©  117*  ( 

"        20.  Bought  100  Warbash .©    341 

"        22.  Sold  100  Warbash,  com ©    36 

"        20.  Bought  100  Out.  &  West @    26* 

"        24.  Sold  100  Out.  &  West' ©    25* 

"        22.  Bought  100  Pacf.  Mail ..  ©     42* 

"        23.  Sold  100  Pacf.  Mail : ©    43*  / 

Bought  100  Cet.  Pacf ©    92*  ( 

"        24.  Bought  100  Erie ©     36f 

"        25.  SoldlOOErie ©     37* 

"        27.  Bought  100  N.  Y.  Cet ©  133* 

April    18.  Sold  100  N.  Y.  Cet ©  126J 

May        4.  Sold  100  N.  P.,  com ©    40* 

"          3.  Bought  100  Om.,  pfd ®  100* 

"          4.  Sold  100Om.,pfd ©  102* 

"          9.  Bought  200  D.,  L.  &  W ©  121 

492 

May      10.  Bought  100  N.  P.,  com ©    39*> 

Bought  100  Om.,  com ©     38f  ) 

11.  Sold  200  D.,  L.&W ©  121* 

15.  Sold  lOOO.ii.,  com ©     38* 

16.  Bought  200D.  &L ©  120* 

18.  Sold  200  (half  shares)  D.,  L.  &  W ©  122 

17.  Sold  100  N.  P.,  com ©     41 

June       5.  Bought  100  N.  P.,  com ©     40* 

"          6.  Sold  100  N.  Y.  Cet ©  126 

"        13.  Bought  100  N.  Y.  Cet ©  129* 

"        14.  Bought  100  Om.,  p'f'd.* ©  101* 

"        20.  Sold  100 Om.,p'f'd ©  103* 

Sept.       5.  Sold  800  Ivanhoe,  ©  13*  nett,  $108.00. 
1883. 

Feb'y      9.  Bought  100  B.  C.,t  your  delivery,  ©  10.81. 

May        4.  Sold  100  B.  C.,t  your  delivery,  ©  10.93. 

Feb.      20.  Bought  100  No.  Pcf ©  45| 

March  19.  Sold  100  N.  P.,  pfd  c ©  50* 

April       7.  Bought  100  O.  T ©  82f 

Bought  100  No.  Pcf ©  51 

"        11.  Sold  100  O.  T ©  83* 

Sold  100  No.  Pcf ©  52 

"        14.  Sold  100  Jersey  Ct ©  7«* 

"        27.  Bought  100  Jersey  Ct ©  75* 

Aug.      25.  Bought  100  Jersey  Ct ©  80 

Original  tickets  noted  in  foregoing  list  returned  to  me  this  17th  day  of 
May,  1884. 

D.  G.  SWAIM. 

*On  this  ticket  is  following  memorandum:    "The  market  has  rallied  up  very 
strong,  and  this  was  purchased  to  "copper"  your  N.  Y.  C." 

R.  N.  S. 

t  Bales  of  cotton. 
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493  EXHIBIT  N. 

In  the  matter  of  the  charges  against  General  D.  G.  Swaitu,  Judge-Advo- 
cate-General U.  S.  Army. 

BRIEF  ON  BEHALF  OF   GENERAL  SWAIM. 

S.  W.  JOHNSTON,  of  Counsel;  W.  H.  CALKINS,  Atfy  for  Gen.  Swaim. 

LEGAL    QUESTIONS. 

Instate  as  a  general  rule  that  a  contract  is  where  two  or  more  minds 
meet  and  agree  upon  a  given  and  substantive  proposition. 

Where  two  witnesses,  both  equally  creditable,  disagree  in  their  testimony, 
"  the  one  having  the  affirmative  must  fail. 

The  due-bill  which  is  the  subject  of  this  controversy,  was  a  negotiable 
promissory  note.  On  this  point,  not  being  familiar  myself  with  the  rule 
prevailing  in  the  District  of  Columbia,  I  submitted  the  question  to  a  firm 
of  reputable  lawyers  known  throughout  the  United  States,  whose  opinion 
I  give  as  a  part  of  this  brief. 

The  possession  by  an  indifferent  person  of  a  note  or  due-bill,  or  any 
other  paper,  does  not  change  the  legal  status  in  respect  to  the  ownership 
of,  or  dominion  over,  the  particular  note  or  paper.  On  this  point  I  also 
submit  the  opinion  of  Messrs.  Shellabarger  &  Wilson,  which  is  as  follows : 

WASHINGTON,  May  19,  1884. 
Messrs.  SHELLABARGER  &  WILSON  : 

494  GENTLEMEN  :  Some  questions  of  law  have  arisen  in  the  Swaim  investiga- 
tion, upon  which  I  desire  to  take  your  opinion. 

I  am  not  familiar  wich  the  practice  in  this  District,  and  therefore  beg  to  obtain  this 
information :  . 

FIRST. 

Is  adne-bill  or  note  of  the  following  import  on  its  face  negotiable  under  the  rules 
prevailing  here  ? 

"WASHINGTON,  D.  C.,  July  15,  1882. 

"Due  D.  G.  Swaim,  or  order,  five  thousand  dollars. 

"BATEMAN&  CO. 
"  10  per  cent.;  int.  6  per  ct." 

SECOND. 

Suppose  the  words  "10  per  cent.;  int.  at  6  per  ct."  had  no  relation  to  the  note  or 
/  due-bill,  but  related  to  another  matter,  would  it  still  be  negotiable  ? 

THIRD. 

Suppose  a  note  or  due-bill  is  placed  in  the  hands  of  an  indifferent  person  to  be  held 
by  him  subject  to  an  award  upon  it  and  other  unsettled  accounts,  each  party  agreeing 
to  abide  the  judgment  of  the  arbitrator,  would  the  possession  of  such  note  or  due- 
bill  by  such  indifferent  person  be  in  contemplation  of  law,  for  any  purpose,  the  pos- 
session of  the  owner  t 
Respectfully. 

W.  H.  CALKINS. 
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495  Hoii.  W.  H.  CALKINS  : 

In  response  to  your  first  question  we  answer,  That  we  think  such  paper  is  nego- 
tiable, and  we  know  of  no  law  in  this  District  to  the  contrary. 

To  the  second :  That  the  memorandum  at  the  bottom  and  after  the  signature  would 
not  of  itself  destroy  that  negotiability. 

To  the  third  :  That  the  legal  ownership  would  not  be  affected  by  such  deposit  in 
the  hands  of  the  third  party,  so  far  as  the  rights  of  the  parties  in  interest  are  con- 
cerned. 

•SHELLABARGER  &  WILSON. 

496  THE   DUE-BILL. 

Mr.  Bateman,  in  his  letter  to  the  Secretary  of  War,  makes  the  follow- 
ing charges  against  General  Swaim  : 

1st.  That  General  Swaim  had  committed  a  fraud,  to  all  intents  and  pur- 
poses, upon  the  banking-house  of  Bateman  &  Co. 

2d.  That  two  years  ago  General  Swaim  had  deposited  the  sum  of  $5,000 
in  the  bank  of  Bateman  &  Co.,  and  received  upon  his  departure  for  the 
West  a  due-bill  at  his  (General  Swaim's)  request,  to  have  in  case  accident 
should  befall  him,  and  that  he  checked  out  that  money  subsequent  to  that 
<late,  and  after  having  drawn  all  the  money  out  and  a  settlement  being 
made,  he  transferred  the  due-bill  for  the  full  amount  to  certain  parties  in 
this  city. 

3d.  That  General  Swaim  assisted  to  negotiate  with  Bateman  &  Co. 
fraudulent  pay-vouchers  of  Army  officers. 

4th.  The  blanket  clause  in  his  letter,  which  was  afterwards  reduced  to 
writing,  may  be  epitomized  in  this  way,  that  after  a  settlement  had  been 
made  between  Colonel  Morrow  and  his  creditors  General  Swaim  threat- 
ened to  squeeze  him  (Morrow)  at  the  War  Department  unless  certain  cred- 
itors of  Colonel  Morrow  would  pay  to  General  Swaim  a  certain  little  debt 
theretofore  owing  by  Colonel  Morrow  to  him. 

This  letter  became  the  basis  of  a  communication  by  the  Secretary  of  NVar 

to  the  President,  which  is  before  the  Court  and  need  not  now  be  adverted 

to.     The  charges  are  in  the  nature  of  a  crime ;  and,  if  General 

497  Swaim  is  guilty  of  either  one  charged,  it  would  fall  within  the  ar- 
ticle of  war  which  was  designed  to  keep  the  Army  free  from  officers 

whose  conduct  was  not  that  becoming  gentlemen. 

The  evidence  respecting  the  first  charge,  or  rather  the  specification,  re- 
lates entirely  to  a  business  transaction  between  General  Swaim  and  Bate- 
man &  Co.  It  is  not  denied  that  Batemau  &  Co.  gave  the  due-bill  which 
has  been  the  subject  of  so  much  controversy  during  the  progress  of  this 
trial ;  but  it  is  contended  on  the  part  of  Mr.  Bateman  that  the  money  was 
a  deposit,  and  that  the  due-bill  was  given  out  of  the  ordinary  course  of 
business  at  General  Swaim's  request ;  while,  on  the  other  hand,  General 
Swaim  contends  that  the  due-bill  was  given  by  Bati-man  A  Co.  for  the  sum 
named,  which  was  a  change  of  investment  from  Mr.  J.  Stanley  Brown,  who 
theretofore  had  had  that  sum  of  money,  to  Bateman  &  Co. 

There  are  three  persons  who  testify  in  regard  to  the  giving  of  this  note, 
namely,  Mr.  Bateman,  Mr.  J.  Stanley  Brown,  and  General  Swaim.  The 
attention  of  the  Court  will  be  directed  first  to  the  conflict  l>etween  Mr. 
Bateman  and  General  Swaim  in  their  testimony, respectively, and  then  to 
.that  of  Mr.  Brown. 

There  is  no  dispute  that  Mr.  Brown  had  this  money  from  General  Swaim 
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as  an  investment,  and  for  the  purposes  stated,  for  which  he  was  to  pay 
General  Swaim  six  per  cent,  interest,  and  ten  per  cent,  of  the  net  proceeds 
of  his  share  in  the  business.  There  is  no  dispute  about  the  fact  that  Mr. 
Brown,  in  the  early  part  of  July,  became  dissatisfied,  and  concluded  to  quit 
the  business.  There  is  no  dispute  about  the  fact  that  he  was  anxious  to 
make  some  arrangement  with  General  Swaim  by  which  he  could 

498  take  up  a  note  not  yet  due  and  have  surrendered  to  him  collater- 
als which  General  Swaim  held  to  secure  the  note.     In  this  state  of 

the  case  the  three  got  together  and  a  conversation  ensued  relative  to  this 
money.  It  is  true  Mr.  Bateman  is  not  very  clear  on  the  subject  of  the 
three  being  together,  but  Mr.  Brown  and  General  Swaim  testify  to  the 
fact  of  such  conversation.  There  is  a  serious  conflict  between  Mr.  Bate- 
man and  General  Swaim  as  to  where  the  note  was  drawn  up  and  signed 
and  what  the  memorandum  on  the  bottom  of  the  note  written  by  Mr.  Bate- 
man means;  but  as  the  first  of  these  questions  is  not  a  material  one,  and 
as  the  fact  of  where  the  note  was  drawn  cannot  enter  into  the  issue  here  pre- 
sented to  any  great  extent,  I  refer  to  it  only  to  show  the  frailty  of  human 
memory,  for  I  want  to  treat  all  witnesses,  so  far  as  I  can,  as  honest.  Mr. 
Bateman  swears  positively  that  the  note  was  given  at  his  office  in  the  Cor- 
coran Building,  and  relates  the  circumstances  with  a  degree  of  particular- 
ity quite  phenomenal.  He  says  that  General  Swaim  came  in  there  one 
afternoon  after  business  hours  and  stated  to  him  that  he  had  surrendered^ 
or  was  going  to  surrender,  to  Mr.  Brown  the  note  which  he  held  against 
him,  and  that  Mr.  Brown  was  to  deposit  the  money  in  the  bank  for  him 
and  that  he  wanted  a  due-bill  from  Bateman  &  Co.  to  show  that  he  had 
it;  that  General  Swaim  wrote  the  note  then  and  there,  and  that  he  (Mr. 
Bateman)  signed  it,  and  General  Swaim  took  it  away  with  him.  (Record-, 
page  23.) 

General  Swaim  testifies  (page  237  of  the  record)  that  on  the  morning  of 
the  15th,  before  noon,  he  stopped  at  the  office  of  Bateman  &  Co.  and 

499  talked  the  matter  over  with  Mr.  Bateman  and  Mr.  Brown  concern- 
ing the  future  of  the  $5,000.     That  Mr.  Bateman  was  anxious  to 

retain  the. money  on  the  same  terms  that  Mr.  Brown  had  had  it,  and  Mr. 
Brown  was  anxious  to  get  out  of  the  business  ;  that  he  declined  to  let 
Mr.  Bateman  have  the  money  on  the  same  terms  that  Mr.  Brown  had  it, 
and  considerable  talk  ensued ;'  that  finally  he  left  the  office  of  Bateman  & 
Co.  with  the  determination  to  let  them  have  it ;  that  he  did  not  have  Mr. 
Brown's  note  with  him,  and  that  Mr.  Bateman  came  up  to  his  office  that 
afternoon  and  executed  the  note,  signed  it  at  his  (General  Swaim's)  desk, 
and  General  Swaim  stuck  it  in  a  drawer ;  that  the  memorandum  on  the 
bottom  of  the  note  was  not  noticed  by  him  for  several  months  after  that. 
(Record,  page  238.) 

Mr.  Brown  testified  on  that  subject  (page  150  of  the  record)  that  it 
seemed  to  him  that  the  three  did  have  a  conversation  in  regard  to  the  fu- 
turity of  this  $5,000,  and  as  to  whether  it  would  be  a  good  or  desirable 
thing  for  General  Swaim  to  continue  on  some  business  relations  with  Mr. 
Bateman,  and  that  it  occurred  in  Mr.  Bateman's  office ;  that  the  matter  was 
talked  over  about  theterms  on  which  the  money  was  loam-d  to  him  (Brown), 
and  the  question  was  discussed  whether  it  would  remain  there  on  those 
same  terms.  Mr.  Brown  thinks  that  the  matter  was  not  finally  determined: 
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at  that  conversation,  whether  the  money  was  to  remain  on  the  same  terms 
with  Bateman  &  Co.  that  he  had  had  it  from  General  Swaim. 

Two  of  these  witnesses,  therefore,  concur  on  one  important  question,, 
namely,  that  the  conversation  between  the  parties  was  with  reference 

500  to  the  reinvestment  of  this  $5,000.    Upon  the  question,  therefore,  or 
an  investment,  the  evidence  preponderates  strongly  for  the  conten- 
tion which  General  Swaim  makes  that  the  due-bill  was  given  for  a  rein- 
vestment of  the  money,  and  that  there  was  no  talk  nor  thought  of  a  de- 
posit of  that  sum  of  money  with  the  firm  of  Bateman  &  Co.     Mr.  Bate 
man  therefore  is  left  in  the  unfortunate  position  of  having  a  defective 
memory  and  an  irreconcilable  conflict  with  these  two  witnesses  against 
him.     And  that  is  the  more  significant  when  it  is  remembered  that  Mr 
Brown  was  Mr.  Bateman's  partner  and  was  introduced  as  a  witness  by  him . 

THE   MEMORANDA   AT  THE   BOTTOM   OF   THE   DUE-BILL. 

The  next  step  in  the  investigation  naturally  leads  to  the  memoranda  at 
the  bottom  of  the  due-bill.  Mr.  Bateman  says,  at  page  22  of  the  record, 
that  after  the  due-bill  was  signed  General  Swaim  said  there  was  still  some- 
thing more  due  him,  or  coming  to  him  from  Mr.  Brown.  Mr.  Brown 
had  made  no  settlement  of  the  six  per  cent,  interest  and  the  ten  percent.  ; 
that  it  had  not  been  adjusted,  and  was  not  for  several  days  afterwards ;  that 
the  memorandum  had  reference  to  the  interest  that  had  already  accumu- 
lated on  the  note  due  from  Mr.  Brown  to  General  Swaim  and  had  no 
reference  to  future  accumulations  of  interest  on  the  note  which  he  gave. 

On  cross-examination,  at  page  62  etseq.,  Mr.  Bateraan  testified  that  this 
memorandum  was  put  at  the  bottom  of  the  note  solely  as  a  memorandum 
relating  to  the  amount  still  due  from  Mr.  Brown  to  General  Swaim  of  in- 
terest and  net  profits,  and  had  no  relation  whatever  to  the  note  or 

501  business  transaction  between  him  and  General  Swaim.     (See  his 
testimony.) 

General  Swaim  testifies  on  this  subject,  at  page  237  of  the  record,  that 
Mr.  Bateman  was  anxious  to  retain  the  money  on  the  same  terms  that 
Mr.  Brown  had  it,  and  said  that  he  could  give  more  than  six  per  cent. ; 
that  he  did  not  notice  that  Mr.  Bateman  had  put  the  memorandum  on 
the  note  for  some  months  afterwards,  and  then  did  not  understand  what 
it  meant,  but  supposed  that  it  referred  entirely  to  the  interest  which  he 
was  willing  to  give  on  the  note,  as  he  had  stated  that  he  could  give  more 
than  six  per  cent.,  and  that  it  had  nothing  whatever,  in  his  mind,  to  do 
with  the  transactions  between  himself  and  Mr.  Brown.  He  also  states 
that  in  the  conversation  that  morning  before  the  note  was  signed  he  had 
told  Mr.  Brown  that  the  note  had  run  for  so  little  time  that  he  would 
charge  him  nothing  for  the  use  of  the  money.  That  conversation  had 
taken  place  before  the  note  was  made. 

Mr.  Brown  testifies  that  while  he  would  not  state  positively,  yet  his 
recollection  is  that  General  Swaim  said  : 

Brown,  it  has  been  a  short  time  and  does  not  amonnt  to  anything,  and  1  do  not 
care  anything  about  it.  Let  it  go.  (Record,  page  142.) 

The  time  when  this  conversation  took  place  is  not  given  by  Mr.  Brown, 
but  it  evidently  refers  to  the  same  conversation  which  General 
fixes. 
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This,  therefore,  leaves  Mr.  Bateman  in  another  unfortunate  conflict, 

l»otli  with  ( Joneral  Swaim  and  his  former  partner  ami   hi- own  \vitm-. 

Mi.  r,n>wn,  lor  (ieneral  Swaim  could  not  have  asked  Mr.  Batemah  to  put 

a  me  moraiidnni  of  that  kind  on  the  bottom  of  this  due-bill  when  the 

matin-  had  theretofore  been  arranged,  and  he  had  told  Mr.  Brown 

502  di-tinetly  that    lie  would  charge  him  nothing  for  the  use  of  the 
money.     ( )n  the  subject,  therefore,  of  the  memorandum  the  clear 

preponderance  of  the  evidence  is  that  it  was  put  on  the  note  by  Mr.  Bate- 
maii  for  some  purposes  different  from  that  which  he  testifies  to,  and  all 
agree  that  it  had  no  reference  to  the  note  unless  it  was,  as  General  Swaim 
-npposes,  to  fix  a  rate  of  interest  which  Mr.  Bateman  was  willing  to  pay 
thereafter  for  the  use  of  the  money.  Under  Mr.  Bateman's  statement 
a u<l  under  General  Swaim's  statement  the  memorandum  clearly  had  noth- 
ing to  do  with  the  due-bill  and  was  no  part  of  it. 

HOW  THE  f  MONEY  WAS  PAID. 

The  next  step  relates  to  the  payment  by  General  Swaim  to  Mr.  Brown 
of  the  $5,000.  It  seems  that  that  amount  was  made  up  by  three  checks, 
one  for  $3,000  on  the  National  Metropolitan  Bank  of  this  city,  one  for 
$1,000  on  the  same  bank  (both  of  which  were  paid,  and  there  is  no  ques- 
tion about  them),  and  another  check  on  Batemau  &  Co.  for  $1,000. 

General  Swaim  contends  that  he  had  a  deposit  account  in  the  bank  of 

Bateman  &  Co.  at  the  time  this  check  was  drawn.     There  is  no  dispute 

that  he  had  deposited  on  January  24,  1882,  $1,000;  on  March  11  of  the 

same  year,  $1,000;  the  same  date,  $500;  May  11,  $1,000;  February  7,  $271 ; 

the  same  date,  $10;  February  13,  $233,  and  had  also  deposited 

503  $850  January  16  to  cover  the  purchase  of  Ivanhoe. stock.     The 
latter  deposit  cuts  no  figure  in  the  transactions,  except  to  show  that 

he  had  drawn  drafts  payable  to  Bateman  &  Co.,  which  had  passed  into 
their  hands,  and  upon  whose  books  the  transactions  should  each  be  re- 
corded. The  other  sums  deposited,  General  Swaim  claims,  were  placed 
there  on  general  deposit  account.  This  Mr.  Bateman  denies.  Mr.  Bate- 
man claims  that  each  deposit,  except  the  $271,  the  $10,  and  the  $233,  was 
placed  in  his  hands  for  special  purposes,  namely,  as  margins  on  the  pur- 
chase of  stock.  General  Swaim  denies  that  he  was  ever  called  upon  by 
the  bank  to  put  up  one  single  dollar  for  margins.  Mr.  Brown  does  not 
testify  on  that  subject  at  all,  except  so  far  as  it  relates  to  the  Ivanhoe 
transaction. 

We  therefore  have  a  conflict  between  General  Swaim  and  Mr.  Bate- 
man as  to  the  purpose  of  the  different  deposits,  except  those  named.  Mr. 
Bateman  does  not  deny  that  the  three  suras  named  were  placed  to  General 
Swaim's  credit  in  his  bank  as  a  general  deposit  fund.  It  seems  strange 
that  Mr.  Bateman  is  able  to  say  that  all  the  other  deposits  were  for  spe- 
cial accounts,  and  that  three  items  only  were  for  general  account  before 
this  $5,000-note  transaction  took  place.  The  ordinary  business  rule  would 
be  where  a  depositor  had  money  deposited,  and  was  engaged  in  stock 
transactions,  to  have  his  banker  give  him  the  result  of  each  stock  trans- 
action, and  demand  from  him  checks  to  adjust  balances.  -This  Mr.  Bate- 
man does  not  claim  to  have  done.  So  that  the  whole  business  transac- 
tions between  them  would  seem  to  have  taken  place  on  the  theory  ad- 


267 

vanced  by  General  Swaim,  namely,  that  he  had  a  general  deposit 

504  account  at  the  bank,  and  that  Mr.  Bateman  was  engaged  in  pur- 
chasing stocks  on  the  market  for  him  without  adjusting  any  bal- 
ances either  for  losses  or  gains.     Be  this  as  it  may,  the  truth  is,  and 
Mr.  Bateman  does  not  deny  it,  that  from  February  14th,  1882,  down  to 
and  including  June  1st  of  the  same  year,  General  Swaim  had  drawn  six 
checks  on  the  banking  house  of  Batemau  &  Co.,  which  had  IH-.-H  paid  l,\ 
that  house  and  charged  to  his  account  in  the  ordinary  way.     This  was 
the  condition  of  affairs  when  General  Swaim  drew  the  $1,000  check  to 
make  up  the  balance  of  the  $5,000  that  he  had  loaned  to  Mr.  Brown. 

It  has  been  shown,  and  is  not  denied,  that  General  Swaim  had  on  deposit 
in  this  city  and  in  New  York  City  several  thousand  dollars  in  cash,  which 
he  could  have  used  at  any  moment  to  have  made  the  $1 ,000  good  had  he 
been  called  upon  so  to  do.  If  Bateman  &  Co.  were  satisfied  with  the 
$1,000  check  of  General  Swaim's,  and  did  not  in  earnest  call  upon  him  to 
make  it  good,  even  if  he  did  not  have  the  funds  deposited  with  the  bank, 
it  being  commercial  paper  to  all  intents  and  purposes,  it  was  a  payment  of 
that  amount,  and  it  seems  to  have  been  so  regarded  both  by  Mr.  Bateman  and 
Mr.  Brown,  because  Mr.  Brown  said  that  he  left  $5,000  with  Mr.  Bateman 
for  General  Swaim,  and  Mr.  Bateman,  without  question,  gave  his  note  to 
General  Swaim  for  that  sum.  It  was  therefore  treated  in  all  their  busi- 
ness dealings  as  a  payment,  and  I  submit  it  is  too  late  to  question  it  now. 
Besides  that,  it  went  in  afterwards  to  General  Swaiin's  account  and  ap- 
pears as  a  debit  on  the  books  of  the  bank. 

I  have  said  this  much  on  that  subject,  not  because  I  regard  it 

505  as  material,  but  because  there  seemed  to  be  a  disposition  to  ques- 
tion that  particular  check  by  Mr.  Bateman ;  the  purpose  he  had  in 

view,  however,  I  do  not  readily  apprehend.  It  frequently  occurs  in  busi- 
ness dealings  between  banks  and  their  customers  that  overdrafts  are  made 
and  paid  by  banks  without  question,  and  it  is  a  novel  idea  to  me  that 
there  can  be  anything  wrong  in  overdrawing  one's  bank  account  when  the 
bank  accepts  the  overdraft  without  question,  charges  it  against  the  cus- 
tomer's account,  and  finds  no  fault  with  it  for  years  afterward.  If  there  is 
anything  bad  in  law  or  in  morals  in  this  transaction,  Mr.  Bateman  has 
failed  to  specify  the  particular  immorality  of  it.  It  must  not  be  forgotten 
in  this  connection  that  altogether,  in  addition  to  the  avails  of  this  $5,000 
due-bill  transaction,  General  Swaim  had  deposited  and  given  into  the 
hands  of  Bateman  &  Co.  $5,200  in  cash. 

BATEMAN  &  CO.  GIVE  GEN.  SWAIM  CREDIT  FOR  $5,000. 

An  examination  of  the  statements  furnished  by  Bateman  &  Co.  to 
General  Swaim  shows  that  on  July  20,  1882,  Bateman  A:  <  ...  gave  General 
Swaim  credit  on  their  books  for  $5,000,  and  on  the  same  day  entered  a 
debit  against  his  general  account  of  $1,000,  which  is  the  check  given  to 
Mr.  J.  Stanley  Brown  on  that  house  and  heretofore  discussed.  Mr.  Bats- 
man says,  and  General  Swaim  does  not  deny,  that  this  $5,000  credit  rep- 
resented the  avails  of  the  money  loaned  by  General  Swaim  to 

506  Mr.  J.  Stanley  Brown  ;  but  that  he  had  not  notice  or  knowledge 
that  it  had  been  entered  in  his  account  as  a  deposit  for  a  long  time 

after  that,  namely,  until  December,  1883,  or  January,  1884,  lie  strenu- 
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oiiHly  denies.  That  General  Swaim  had  made  overdrafts  on  the  firm  of 
Bateman  i\;  Co.  is  not  denied — that  is  to  say,  he  had  made  drafts  :md 
drawn  eheeks  on  the  concern  beyond  the  $5,200  which  he  had  deposited 
aside  from  this  $5,000  note  transaction.  This  was  known  to  General 
Swaim.  and  In-  ••.\p.-.-i.-.|.  when  a  settlement  was  made  l>etween  him  and 
Bateman  &  Co.  that  whatever  overdrafts  had  been  drawn  would  be  taken 
out  of  the  amount  represented  by  the  due-bill.  And  this  leads  to  the 
next  mooted  question,  which  is: 

THE   DISPUTED   ACCOUNTS. 

It  appears  in  evidence  that  General  Swaim  had  given  to  the  firm  of 
Bateman  <&  Co.  $1,000  to  be  loaned  to  some  person  who  turns  out  to  be 
one  <  ieor^-e  I  >'Autrv,  and  to  secure  which  Bateman  &  Co.  were  to  procure, 
according  to  General  Swaim's  testimony,  the  assignment of«an  award  there- 
tofore made  by  the  French  and  American  Claims  Commission  to  D'Autry, 
which  was  to  be  held  as  collateral  security  to  secure  the  repayment  of  the 
loan. 

On  this  point  there  is  a  conflict  between  General  Swaim  and  Bateman 
&  Co.  as  to  what  was  to  be  assigned  as  such  collateral  security.  Both  Mr. 
Bateman  and  Mr.  Brown  say  that  they  were  to  secure  the  money  by  pro- 
curing an  assignment  of  a  claim,  and  they  dispute  that  they  were 

507  to  procure  the  assignment  of  an  award.     But  this  fact  (and  it  i-  a 
very  important  one)  is  conceded  l>oth  by  Mr.  Bateman  and  Mr. 

Brown,  that  they  were  to  act  as  General  Swaim's  agents  in  the  transaction 
of  that  matter.  This  is  further  proven  by  the  fact  that  the  check  given 
by  General  Swaim  was  payable  to  Bateman  &  Co.'s  order.  The  cheek  is 
in  evidence.  I  assert  that  it  is  a  principle  of  law  well  established  that 
my  agent  cannot  act  for  me  and  charge  the  person  that  I  am  dealing  with 
through  the  agent  a  commission  at  the  same  time.  In  other  words,  an 
agent  must  act  for  his  principal  alone.  He  cannot  in  law  be  allowed  to 
act  for  both  parties  at  the  same  time;  that  would  destroy  the  question  of 
agency  altogether.  The  important  fact  in  this  transaction  is  that  Bate- 
man &  Co.  agree  to  act  as  General  Swaim's  agent  in  the  loan  of  that  $1 ,000, 
and  the  procurement  of  the  collateral  security  for  its  repayment,  and  while 
acting  in  that  capacity  they  procured  the  $1,000  from  General  Swaim  and 
charged  D'Autry  $50  commission  for  securing  it.  This  invalidates  the 
whole  transaction  without  reference  to  the  security  taken  or  any  other  act 
in  the  transaction.  I  do  not  say  that  General  Swaim  might  not  elect  to 
take  the  note  and  the  collateral  if  he  chose  to  do  so,  but  it  is  a  matter  of 
personal  privilege  with  him  to  take  this  collateral  or  to  demand  of  the 
agents  that  they  account  for  the  money. 

Be  this  as  it  may,  however,  in  law  and  in  morals,  acting  as  General 

Swaim's  agents,  they  were  bound  to  use  due  diligence  and  exercise  ordinary 

skill  in  the  investment  of  that  §1,000.     If  they  failed  to  do  either 

508  they  are  liable.      What  is  the  fact  ?     They  loaned  General  Swaim's 
money,  took  a  note  in  their  own  name,  payable  to  their  own  order, 

have  never  indorsed  it  to  General  Swaim  nor  offered  to  indorse  it,  charged 
D'Autry  $50  for  getting  the  money  for  him  from  one  of  their  customers, 
and  took  as  a  collateral  security  neither  an  award  nor  a  claim,  but  a  con- 
tingent interest  of  D'Autry's  as  fees  in  claims  which  he  might  thereafter 


be  interested  in,  or  was  then  interested  in.  The  paper  shows  this.  Hence, 
by  their  own  confession,  not  having  taken  a  collateral  security  which  they 
themselves  admit  they  were  to  take,  if  General  Swaini  become.-  <li— unified 
with  it,  they  are  bound  to  account  to  him  for  the  money. 

THE   COLUMBIA   STOCK   TRANSACTION. 

Bateman  &  Co.  procured  from  General  Swaini  a  check  for  $1,600  on 
their  own  house  to  pay  for  4,000  shares  of  Columbia  mining  stock.  Their 
representations  which  were  made  with  reference  to  this  stock  and  to  the 
securing  of  General  Swaim's  consent  to  the  purchase  of  it  rests  alone  in 
the  testimony  of  Mr.  Bateraan.  There  was  a  reference  made  to  it  in  the 
cross-examination  of  General  Swaim,  but  the  details  were  not  given.  Two 
letters  written  by  Mr.  Bateman  and  two  letters  written  by  General 
Swaim  with  reference  to  this  transaction  are  also  in  evidence.  The  true 
history  of  this  transaction  is  a  long  one,  and  to  shorten  the  investigation 
the  counsel  for  General  Swaim  believed  it  best  to  leave  the  question 

509  where  Bateman  &  Co.  rested  it.     The  facts  briefly  stated  as  repre- 
sented by  Mr.  Bateman,  are  these  :  That  there  was  a  parent  com- 
pany designated  as  No.  1,  which  had  issued  stock  which  was  quite  valua- 
ble.    That  it  had  acquired  other  property  adjacent  to  its  mines.     That  it 
was  the  purpose  of  the  owners  of  No.  1  to  form  a  new  company  or  com- 
panies.    That  certain  capitalists  and  Senators  were  interested  in  the  new 
company.     That  the  stock  could  be  obtained  at  a  low  figure,  40  cents  per 
share,  but  that  really,  and  in  fact,  it  was  worth  at  that  time  at  least  $1  a 
share. 

These  and  other  representations  were  made  by  Mr.  Bateman  to  General 
Swaim,  and  whilst  he  was  absent  in  the  West,  Mr.  Bateman  informed  him 
by  letter  that  he  had  purchased  4,000  shares  of  No.  2  for  him.  He  also 
wrote  him  in  a  former  letter  that  Nos.  2  and- 3  were  getting  along  well 
(see  the  letter).  But  the  distinct  information  which  he  gave  to  General 
Swaim  was  that  he  had  purchased  for  him  4,000  shares  of  No.  2.  When 
the  stock  was  first  presented  to  General  Swaim,  which  was  during  this 
trial,  it  turned  out  that  2,000  shares  were  issued  to  General  Swaim  in  No. 
2  and  2,000  shares  in  No.  3,  and  Mr.  Bateman  figures  conspicuously  as 
president  of  one  of  these  companies,  Mr.  Bateman  himself  testifying  that 
the  stock  was  worthless,  and  that  General  Swaim  might  have  the  6,000 
shares  which  he  himself  owned  if  he  wanted  them. 

Now,  I  submit  that  a  transaction  of  this  kind  has  a  strong  flavor  of 
fraud  and  conspiracy  to  fleece  innocent  outside  parties  who  might 

510  be  induced  to  take  stock  in  such  wildcat  concerns.     The  presenta- 
tion of  these  facts  during  this  trial  were  new  both  to  General  Swaim 

and  his  counsel.  In  other  words,  it  took  him  and  them  by  surprise,  and 
they  saw  at  a  glance,  as  this  Court  must  see,  that  it  was  a  transaction  which 
needs  a  thorough  investigation  in  a  court  where  a  judgment  may  be  ren- 
dered that  will  be  effectual  to  preserve  the  rights  of  the  one  and  force  the 
other  party  to  do  justice  to  the  men  thus  entrapped.  A  court  of  equity 
will  never  allow  one  man  to  induce  another  to  invest  money  on  certain 
representations  which  prove  to  be  false,  without  making  due  reparation. 
If,  therefore,  the  representations  of  Mr.  Bateman,  were  the  inducing 
cause  for  General  Swaim  to  invest  his  money  in  this  wildcat  concern,  and 
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these  representations  are  essentially  untrue,  a  court  of  conscience  will  say 
to  Mr.  Bateman  that  he  must  make  restitution  with  interest  for  the  in- 
jury caused.  This  matter  will  receive  further  investigation  in  the  courts 
of  the  country,  and  it  was  sufficient  for  our  purpose  to  look  into  the  door 
which  Mr.  Bateraan  himself  opened,  and  let  this  Court  see  the  nefarious 
transaction,  and  then  to  say  wnether  General  Swaim  did  not  have  just 
cause  to  complain  of  that  transaction. 

OTHER  STOCK   TRANSACTIONS. 

It  was  stated  in  the  outset  by  counsel  for  General  Swaim,  that  tin- 
Court  would  not  undertake  to  adjust  balances  between  the  parties,  but 
that    they   would    look    into    them    far   enough    to    probe    the 

511  purposes  of  General  Swaim  and  his  motive  in  the  acts  which  fol- 
low.    That  was  the  view  which  was  taken  at  the  beginning,  and. 

which  is  adhered  to  still  by  General  Swaim  and  his  counsel. 

It  therefore  becomes  pertinent  to  examine  somewhat  at  length  the  vari- 
ous stock  transactions  between  General  Swaim  and  Bateman  &  Co.  to  as- 
certain whether,  there  were  acts  on  the  part  of  Bateman  &  Co.  which  gave 
good  ground  for  complaint  and  investigation  on  the  part  of  General  Swaim. 
That  General  Swaim  had  made  inquiries  frequently  at  the  banking-house 
"of  Bateman  &  Co.  for  explanation  of  the  accounts  which  had  been  fur- 
nished him  is  proven  beyond  a  shadow  of  doubt.  Mr.  Bateman  admits 
that  such  inquiries  had  been  made.  Mr.  Brown  admits  the  same.  Gen- 
eral Swaim  testifies  that  such  was  the  fact.  Mr.  Terry  testifies  to  the 
same,  and  there  is  no  person  that  I  now  recollect  who  testified  on  that  sub- 
ject who  does  not  admit  that  General  Swaim  had  made  inquiries  respecting 
the  accounts.  The  point  of  difference  is  whether  General  Swaim  was 
satisfied  with  the  accounts  after  having  made  inquiry,  and  whether  they 
were  such  that  a  reasonably  prudent  man  would  be  satisfied  with ;  Bate- 
man &  Co.  claiming  that  he  was  satisfied,  or  leaving  an  inference  that  he 
acquiesced  in  them,  while  General  Swaim  asserts  that  he  not  only  did  not 
acquiesce  in  them,  and  was  not  satisfied  with  them,  but  testifies  as  to  acts 
in  trying  to  unravel  and  understand  them. 

My  purpose  now  is  to  show  that  the  accounts  were  in  such  a  condi- 
tion that  General  Swaim  had  reasonable  ground  to  ask  an  in- 

512  vestigation  of  them,  and  that  it  would  have  been  a  positive  injustice 
to  him  not  to  have  made  inquiry  and  forced,  if  necessary,  an  in-^ 

vestigation  through  the  courts. 

I  begin,  therefore,  by  calling  the  Court's  attention  to  a  few  of  the  stock 
transactions  which  occurred  between  these  parties.  The  first  one  is  that 
of  February  20,  1883,  a  purchase  of  100  Northern  Pacific  at  4of ;  a  pre- 
tended sale  of  the  same  on  February  26  at  47f ;  a  pretended  purchase  of 
the  same  on  March  2,  at  48f ,  and  a  sale  of  the  same  on  March  19,  at  50 £. 

General  Swaim's  contention  is  that  he  authorized  the  purchase  of  Feb- 
ruary 20,  but  did  not  authorize  the  sale  of  February  26,  nor  the  pur- 
chase of  March  2.  The  testimony  on  this  point,  briefly  stated,  is  as  fol- 
lows :  On  record,  page  231,  will  be  found  two  tickets  referring  to  this  stock ; 
one  is  a  notification  of  the  purchase  at  45|,  and  the  other  of  March  19, 
is  a  notification  of  the  sale  of  the  same  stock  at  50£.  Mr.  Bateman,  in 
his  examination  (record,  page  383),  admits  that  thuese  are  the  only  two 
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tickets  that  he  has  any  record  of  in  his  office  of  ever  having  been  sent  to 
General  Swaim  referring  to  this  transaction.  He  asserts,  however,  that 
his  books  show  the  same  as  the  exhibits  referred  to  in  the  testimony,  and 
marked  B  and  C.  General  Swaim  asserts  in  his  testimony  at  page  230, 
at  the  bottom,  et  seq.,  that  he  authorized  the  purchase  of  these  shares  at  45|, 
and  the  sale  at  50£,  but  that  he  never  gave  any  order  with  reference  to 
•  the  intermediate  purchase  and  sale.  If  this  is  true,  it  will  IH?  seen 

513  it  makes  a  difference  in  the  account  of  considerably  over  $100  in 
favor  of  Mr.  Bateman. 

General  Swaim  also  asserts  that  he  did  not  get  Exhibits  B  and  C  until 
quite  a  while  after  the  transaction.  General  Swaim  states  positively  that 
after  these  Exhibits  B  and  C  were  placed  in  his  hands,  he  did  not  purchase, 
or  authorize  the  purchase,  of  any  more  stocks  by  Bateman  &  Co.  (See 
his  testimony,  record,  page  233.) 

That  Bateman  &  Co.  were  carrying  at  that  time  some  New  Jersey  Cen- 
tral, and  when  that  was  closed  out,  it  was  the  last  transaction  of  that  kind 
that  he  had  with  the  house.  The  consolidated  statement  furnished  shows 
that  the  New  Jersey  Central  was  the  last  stock  transaction.  The  point  of 
difference  is  whether  he  purchased  stocks  in  April  which  appear  upon  the 
statement  after  he  had  notice  of  this  transaction  of  February  and  March, 
General  Swaim  asserting  that  he  did  not  have  notice  of  it  until  after  the 
purchase  of  those  stocks  which  appear  upon  the  statement,  and  Mr.  Bate- 
man asserting  that  these  Exhibits  B  and  C  were  furnished  before  that 
time.  The  question  of  difference,  therefore,  between  them,  is  brought 
down  to  an  exceedingly  narrow  one;  which  is,  the  time  that  the  statements 
B  and  C  were  delivered  to  General  Swaim. 

Now,  if  it  be  true,  as  General  Swaim  asserts,  that  when  he  discovered. 

this  questionable  transaction,  whereby  Bateman  &  Co.  had  been  enabled 

to  receive  commissions  on  one  purchase  and  one  sale,  and  had  lost  him  the 

difference  between  the  selling  price  at  one  time  and  the  purchase 

514  price  at  another,  and  that  when  Mr.  Bateman's  attention  was  called 
to  it   he  said  he  would  fix  it,  it  furnishes  the  most  cogent  reason 

in  the  world  why  General  Swaim  should  stop  further  negotiations  with 
that  firm.  And  when  it  is  remembered  that  Mr.  Bateman  has  no  record 
on  his  books  of  any  notification  to  General  Swaim  of  this  intermediate 
transaction,  the  testimony  clearly  preponderates  in  favor  of  General 
Swaim's  theory  and  against  that  o"f  Mr.  Bateman's. 

But  Mr.  Bateman  attempts  to  explain  this  by  saving  that  he  made  a 
cross-entry  at  the  time  General  Swaim  complained,  by  which  General 
Swaim  was  credited  with  the  same  amount  that  he  had  debited  him  with. 
But  this  does  not  explain  it.  That  would  simply  leave  his  books  as  if  no- 
entry  had  been  made  upon  them,  and  what  General  Swaim  was  complain- 
ing of  was  the  intermediate  purchase  and  sale  which  gave  to  the  house  a 
commission  and  the  difference  between  the  price  they  were  sold  at  first  and 
the  price  at  which  they  were  bought  in  again.  No  explanation  of  this  is 
made  at  all  by  Mr.  Bateman,  except  that  he  says  General  Swaim  author- 
ized the  purchase  and  sale.  If  that  were  true,  then  there  would  be  no 
reason  why  a  cross-entry  should  be  made  on  his  books.  This  transaction 
stamps  the  books  of  Mr.  Bateman,  and  his  acts  in  connection  with  them, 
as  entirely  unreliable.  I  submit  whether  a  prudent  man  would  not  stop 
to  inquire  into  the  state  of  accounts  between  him  and  his  banker  wfcflB 
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transaction  of  this  kind  came  to  his  notice.     Would  a  reasonably  prudent 
man  continue  to  do  business  with  another  under  such  circumstances? 

515  I  call  attention  M<>\\  to  another  transaction  on  the  consolidated 
statement  under  date  July  21st,  1882,  a  dividend  of  $200  charged 

against  General  Swaim.  Mr.  Bateman  states  that  the  New  York  Central 
declare*!  dividends  quarterly  on  the  first  days  of  January,  April,  July,  and 
October.  He  states  also  in  his  testimony  that  on  July  1st  the  accounts 
were  closed  between  General  Swaim  and  himself,  and  General  Swaim  was 
owing  a  balance  of  $307  and  some  cents.  Now,  where  did  he  get  this 
£-»><>  stoek  'livi.l'-ii'l  to  eliaruv  a^aiiM  <  Jem-nil  Swaim?  It  will  l>e  seen 
that  this  is  charged  immediately  after  the  balance  was  brought  down  against 
General  Swaim  of  July  1st.  On  what  account  was  that  ?  What  stock 
transaction  does  that  relate  to  ?  Has  Mr.  Bateman  explained  that  to  this 
Court?  Has  he  explained  it  to  General  Swaim  ?  He  says  the  stock  trans- 
actions were  closed  before  that  balance  was  brought  down.  What  stock 
was  General  Swaim  carrying  on  which  that  accrued?  General  Swaim 
does  not  know.  This  Court  does  not  know.  And  I  submit  whether, 
under  the  statement  made  to  the  Court,  Mr.  Bateman  knows.  The  signifi- 
cant fact  follows  that  if  General  Swaim  was  owing  the  $307  to  Bateman 
&  Co.  on  July  1st,  and  also  this  $200  stock  dividend,  why  was  it  that  he 
gave  his  note  to  General  Swaim  for  $5,000  fifteen  days  thereafter  ?  No 
sane  business  man  would  transact  business  in  that  way. 

I  call  the  Court's  attention  to  two  other  entries  on  the  consolidated  sheet 
under  date  June  1st  and  June  6th,  1882,  on  the  credit  side.     It  ap- 

516  pears  there  that  on  June  1st,  Batemau  &  Co.  were  carrying  100 
New  York  Central  for  General  Swaim ;  that  on  June  6th  they 

were  carrying  100  New  York  Central  in  addition.  On  the  debit  side  I 
find  that  on  the  13th  of  June  they  sold  100  New  York  Central  on  General 
Swaim's  account,  and  on  June  1 7th  they  sold  100  New  York  Central,  also 
on  General  Swaim's  account.  Now,  can  anybody,  without  reference  to 
something  else  besides  this  statement,  tell  the  relation  of  one  of  those  sales 
to  the  other  ?  Which  hundred  shares  did  the  June  13th  sale  refer  to?  and 
which  hundred  shares  did  the  June  17th  refer  to?  Can  this  Court  take 
that  statement  and  say  ? 

Again  I  call  attention  to  another  item  in  those  stocks  on  the  consoli- 
dated statement  under  date  of  June  23,  1883.  There  are  fourteen  items 
of  interest  charged  on  that  page,  beginning  with  June  23  and  ending 
July  16,  that  appear  to  be  interest  items.  Can  anybody  from  that  state- 
ment sit  down  and  figure  out  the  accuracy  of  those  statements  ?  What  is 
the  rate  of  interest  ?  The  statement  does  not  show.  There  is  absolutely 
no  data  on  that  sheet  by  which  any  person  can  sit  down  and  figure  out 
the  truth  of  the  charges  without  referring  to  something  else  ;  it  is  not  ap- 
parent upon  tlje  face  of  the  return. 

Will  this  Court  answer  and  say  that  these  transactions  did  not  give  Gen- 
eral Swaim  just  cause  to  suspect  that  his  accounts  were  not  truly  stated  by 
Mr.  Bateman?  I  am  speaking  now  from  the  face  of  the  papers  themselves. 
When  it  is  remembered  that  General  Swaim  has  testified,  and  is 

517  corroborated  by  Mr.  Brown  on  page  154  of  the  record,  and  even 
by  Mr.  Bateman,  that  General  Swaim  frequently  complained  that 

he  could  not  understand  the  accounts  furnished  him,  and  when  it  is  further 
remembered  that  as  early  as  February  or  March,  1883,  he  got  Mr.  Terry 
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to  go  through  the  accounts  and  make  up  a  balance-sheet  and  sent  him  to 
Mr.  Bateman's  office  on  several  occasions  to  try  and  harmonize  the  dif- 
ferences and  get  the  accounts  unraveled,  and  that  he  made  up  a  statement 
from  the  data  in  his  possession,  namely,  the  tickets,  and  took  that  down 
to  the  bank,  and  in  various  other  ways  attempted  to  ascertain  the  truth 
with  respect  to  these  accounts — in  the  light  of  all  these  acts  done  at  the 
time,  will  this  Court  say  that  General  Swaim  was  not  making  an  honest 
effort  to  arrive  at  a  correct  adjustment  and  understanding  of  these  ac- 
counts ? 

It  is  intimated  that  General  Swaim  left  off  from  the  sheet  marked  Ex- 
hibit H  five  stock  transactions  which  showed  a  loss,  and  that  he  did  it 
purposely  with  fraudulent  intention.  Mr.  Bateman,  in  his  testimony,  re- 
ferred once  or  twice  to  this  as  being  a  remarkable  circumstance.  The 
truth  is  that  General  Swaim  nor  any  other  sensible  man  would  make  up 
and  introduce  in  testimony  a  sheet  that  had  been  fraudulently  designed. 
The  very  fact  that  he  took  that  sheet  down  to  the  bank  and,  as  he  testifies,  in 
the  presence  of  Mr.  Bateraan,  tried  to  get  a  comparison  of  accounts,  shows 
that  the  leaving  off  of  these  five  transactions  was  not  intended  as  a  wrong. 
He  would  not  be  likely  to  exhibit  a  sheet  made  up  with  these  accounts 

518  left  off  to  the  person  whom  he  was  trying  to  get  an  explanation  from. 
His  complaint  was  that  he  had.no  tickets  showing  the  purchase  and 

sale  of  any  other  stocks,  and  he  was  trying  to  obtain  information  about 
those  transactions  or  to  find  out  where  the  difference  was.  The  same  was 
the  case  with  Mr.  Terry,  and  when  he  went  to  the  bank  in  tracing  the 
purchase  and  sale,  he  found  that  many  of  the  tickets  were  absent,  and  he 
therefore  made  a  pencil  memorandum  to  attach  to  the  corresponding  ticket 
-where  one  was  missing.  These  appear  attached  to  the  tickets  now,  and  I 
may  remark,  as  a  significant  corroboration  of  Mr.  Terry's  testimony,  that 
he  applied  to  the  bank  on  several  occasions  to  obtain  information  respect- 
ing the  accounts ;  for  Mr.  Crane  says  in  his  testimony  that  he  showed 
Terry  the  ledger,  or  both  ledgers,  but  does  not  say  that  he  furnished  him 
the  information  which  Mr.  Terry  noted  at  the  time,  and  which  appear 
now  appended  to  the  tickets  introduced  in  testimony  in  this  case. 

The  further  fact  appears  that  General  Swaim  was  attempting  to  arrive 
at  the  true  state  of  account  between  them.  Why  would  he  be  sending  a 
man  to  the  bank  to*  compare  accounts  if  he  was  satisfied  with  them  ? 
Why  would  he  be  making  up  sheets  of  differences  if  he  was  acquiescing  in 
them?  Why  should  he  be  talking  about  leaving  it  to*  arbitration  if  he 
was  acquiescing  in  the  statements  ?  Mr.  Bateman  does  not  deny  that  in 
the  presence  of  Mr.  Terry  at  General  Swaim's  office  a  suggestion  was  made 
that  some  one  ought  to  be  selected,  and  these  accounts  put  in  their  hands, 
and  the  whole  matter  adjusted.  In  this  instance,  Mr.  Bnteman 

519  again  is  left  alone  in  his  statement  while  General  Swaira  is  fully 
corroborated  by  Mr.  Terry.     (See  Terry's  testimony,  page  362.) 

And  now  take  the  five  transactions  which  Mr.  Batemau  claims  were 
left  off  from  General  Swaim's  Exhibit  H,  and,  approximately,  the  loss  on 
those  five  transactions  was  not  far  from  $1,900  to  $2,000.  Phew  added 
to  the  drafts  made  against  the  fund  in  the  hands  of  Bateman  &  Co.  would 
still  leave  a  balance  due  General  Swaim  of  nearly  $1,000.  That  is  to  say, 
by  giving  General  Swaim  credit  for  the  5,200  and  some  odd  dollars  that 
.he  deposited  other  than  the  $5,000  due-bill,  and  add  to  that  the  $5,000 
16285 18 
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represented  by  the  due-bill,  it  would  make  10,200  and  some  odd  dollars, 
He  drew  against  his  bank  account  drafts  and  checks  to  the  amount  of 
$5,400,  to  which  must  be  added  the  Ivanhoe  $850,  and  the  French  claim 
$1,000,  making  a  total  of  7,200  and  odd  dollars.  Add  to  this  the  losses 
shown  by  these  five  transactions  of,  say,  $2,000,  and  it  would  still  leave 
in  the  hands  of  Batcnian  &  Co.  $1,000.  Of  course  this  account  includes 
the  $1,000  check  drawn  to  Stanley  Brown  to  make  up  the  $5,000  as  a 
debit.  This  i-  -tan  •<!  approximately  and  for  the  purpose  of  illustrating  how 
far  apart  the  balance  which  Mr.  Buteman  claims  is  due  to  General  Swaira 
of  $33  or  $34  and  the  balance  as  figured  out  by  Mr.  Bateman's  own  state- 
ment as  a  supplement  to  the  Exhibit  H,  which  is  a  general  rteum&  of  the 
tii'kcts  which  Mr.  Bateman  had  furnished  to  General  Swaim. 

I  might 'insinuate,  if  I  were  so  disposed,  that  the  tickets  of  these  losses 
were  not  furnished  to  General  Swaim  by  Mr.  Bateman  for  the  pur- 

520  pose  of  concealing  from  him  the  amount  of  losses  that  he  had  made, 
and  thus  induce  him  to  continue  the  stock  transactions.     But  I  do 

not  find  it  necessary  to  deal  in  innuendo  or  indirection  in  any  of  these 
transactions,  and  therefore  I  do  not  make  it.  I  only  refer  to  it  to  ill u— 
trate  how  unsatisfactory  insinuations  and  innuendoes  are  when  we  are  at- 
tempting to  arrive  at  the  truth. 

THE   SJ&E   OF   THE   NOTE   TO   BRIGHT,    HUMPHREY  &  CO. 

The  generally  unsatisfactory  condition  of  those  accounts  having  been 
shown,  and  General  Swaim's  honest  effort  to  unravel  them,  the  question- 
able mining  stock  operation  having  been  adverted  to,  together  with  the 
French  claim  matter,  I  now  proceed  to  the  matter  of  the  transfer  of  the 
note  by  General  Swaim  to  Bright,  Humphrey  &  Co. 

I  stated  in  the  beginning  of  this  investigation  that  it  was  to  me  utterly 
incomprehensible  how  a  man  could  perpetrate  a  fraud  upon  another  by 
bringing  suit  where  there  were  honest  differences  of  opinion  between  them 
relating  to  business  matters,  in  a  court  of  justice.  I  still  desire  to  make 
that  declaration  emphatic. 

Courts  are  not  organized  for  the  perpetration  of  fraud,  but,  on  the  con- 
trary, for  the  settlement  of  differences  between  all  citizens.  Mr.  Bateman 
has  no  standing  in  this  Court,  or  in  any  other,  when  he  admits  that  his 
defenses  against  the  note  were  just  as  perfect  as  if  the  suit  had  been  brought 
by  General  Swaim  instead  of  Bright,  Humphrey  &  Co. ;  and 

521  when  he  makes  the  further  admission  that  there  was  still  due  a 
balance  to  General  Swaim  of  $33  and  some  cents,  the  moment  that 

he  made  that  admission  it  was  fatal  to  him,  unless  he  could  show  that 
General  Swaim  had  some  other  fraudulent  purpose  in  bringing  the  suit. 
In  his  letter  to  the  Secretary  of  War  he  says  that  this  note  was  transferred 
by  General  Swaim  "  for  the  full  amount "  to  certain  parties  in  this  city. 
That  was  not  a  fraud  upon  Mr.  Bateman.  If  it  was  a  fraud  upon  any  per- 
son, it  would  be  upon  the  assignees,  because  Mr.  Bateman  was  not  cut  off 
from  any  defenses  which  he  might  have.  But  the  fact  is  it  was  not  trans- 
ferred for  the  full  amount,  and  that  was  a  misstatement  not  corroborated 
in  the  testimony  in  this  investigation  by  a  scintilla  of  proof.  On  the  con- 
trary, General  Swaim  says  that  he  explained  to  Mr.  Humphrey,  the  mem- 
ber of  the  firm  to  whom  he  gave  the  note,  that  there  were  unsettled  ac- 
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counts  between  him  and  Mr.  Bateman,  and  he  desired  him  to  take  the  note 
for  the  amount  which  might  be  due  upon  it,  and  when  ascertained  and  |>aid 
that  he  (General  Swaim)  should  have  credit  for  that  amount  on  the  account 
then  existing  between  him  and  the  firm  for  the  building  of  a  house.  Mr. 
Humphrey  corroborates  this  statement  in  every  particular.  He  says  in  his 
testimony  that  the  note  was  taken  with  that  understanding,  and  that  he 
presented  the  note  to  Mr.  Bateman,  who  not  only  did  not  offer  to  pay  any 
balance  upon  it  (a  statement  which  Mr.  Bateman  does  not  deny)  but  spoke 
of  General  Swaim  in  reproachful  terms  and  denied  that  there  was  anything 
due,  and  refused  to  pay  a  cent.  He  not  only  did  that,  but  if  serins 

522  that  when  he  heard  that  Mr.  Humphrey  had  the  note,  he  met  Mr. 
Humphrey'  demand  for  payment  with  an  affidavit  which  liea>k<-d 

Mr.  Humphrey  to  sign,  and  which  Mr.  Bateman  has  not  presented  intlii- 
Court,  although  requested  so  to  do,  and  on  which  he  states  in  his  evidence 
that  he  intended  to  found  charges  against  General  Swaira.  It  seems  that 
Mr.  Bateman  was  as  full  of  bitterness  from  the  beginning  of  this  matter 
as  it  was  possible  for  him  to  be.  He  never  tried  to  arrive  at  an  honora- 
ble understanding  or  settlement  with  General  Swaim,  but  jumped  imme- 
diately to  the  conclusion  that  he  would  besmirch  General  Swaim,  and  under- 
took to  get  Mr.  Humphrey  to  become  his  catspaw  for  that  purpose.  Mr. 
Humphrey  indignantly  refused  to  do  anything  of  the  kind. 

The  only  evidence  which  tends  in  the  least  degree  to  support  Mr.  Bate- 
man's  charge  to  the  Secretary  of  War  is  the  testimony  of  Mr.  Beall  when 
he  indirectly  disputes  Mr.  Humphrey  by  saying  that  Mr.  Humphrey  pre- 
sented the  note  to  him  in  the  absence  of  Mr.  Bateman,  asking  for  the  pay- 
ment of  the  note.  But  Mr.  Humphrey  states  in  his  testimony  that  he 
presented  it  and  demanded  what  was  due  on  the  note.  This  is  in  har- 
mony with  the  condition  of  things  when  he  took  it.  He  only  took  the 
note,  as  he  himself  states,  and  General  Swaim  states,  to  collect  what  there 
was  due  upon  it.  But  it  makes  no  difference  whether  he  presented  it  and 
demanded  payment  for  the  full  amount  or  for  any  particular  sum.  The 
fact  is,  as  soon  as  it  was  presented  Mr.  Bateman,  if  he  wanted  to  adjust 
the  account  honorably  and  honestly,  should  have  made  an  explanation  to 
Mr.  Humphrey  and  General  Swaim  in  harmony  with  the  truth. 

523  But  instead  of  that  he  denied  owing  anything,  although  he  admits 
that  there  was  $33  dti«  to  General  Swaim. 

I  think  I  need  say  nothing  further  with  reference  to  this  part  of  Mr. 
Bateman's  letter.  Mr.  Humphrey  does  not  claim  that  General  Swaim  in 
any  way  attempted  to  defraud  him,  and  he  could  perpetrate  no  fraud  upon 
Mr.  Bateman,  for  the  very  good  reason  that  if  the  note  was  negotiable  as 
overdue,  as  I  claim  that  it  was,  his  defenses  were  perfect  against  the  note; 
and  if  it  was  not  negotiable,  then  no  suit  would  lie  in  the  name  of  Bright 
&  Humphrey  against  him,  and  the  case  would  have  been  dismissed  at  their 
cost.  The  value  of  Mr.  Beall's  testimony  can  be  estimated,  as  the  Court 
will  see,  by  examining  the  record  at  page  173.  His  mind  seems  to  be  a 
perfect  blank  as  to  the  time  when  Mr.  Humphrey  presented  the  note  to 
him,  as  he  states  he  thinks  it  was  in  November  of  last  year.  A  j)erson 
with  such  a  defective  memory  is  not  entitled  to  very  great  credit  about  a 
specific  conversation  when  he  is  unable  to  fix  a  time  within  two  or  three 
months  about  which  he  is  called  upon  to  testify,  it  being  the  only  trans- 
action of  the  kind  that  ever  happened  between  them.  There  is  absolutely 


no  conflict  ulxnit  the  transfer  of  this  note  by  General  Swaira  to  Mr.  Hum- 
phrey,  nor  is  there  any  conflict  in  regard  to  the  objects  and  purposes  for 
which  it  was  assigned. 

The  next  step  in  the  history  of  the  matter  was  the  report  made  by  Mr. 
Humphrey  to  General  Swaim  of  the  refusal  of  Mr.  Bateman  to  pay 

524  the  note,  or  any  part  of  it,  and  his  attempt  to  procure  an  affidavit 
from   Mr.  Humphrey.     This  did  not  deter  General  Swaim  from 

proceeding  in  the  natural  way  to  enforce  a  settlement.  If  he  had  been 
conscious  of  any  wrong,  it  would  have  been  a  good  place  to  have  stopped. 
But  with  a  feeling  of  right,  he  immediately  ordered  a  suit  to  be  brought 
upon  the  note,  but  stated  that  it  should  not  be  brought  until  the  last  re- 
turn day,  hoping  that  Mr.  Bateman  might  come  to  him,  and  that  the  ac- 
counts might  be  amicably  adjusted,  or  referred  to  a  court  of  arbitration. 
He  naturally  shrank  from  the  publicity  of  a  suit  in  his  own  name,  and  he 
clung  to  the  hope  all  the  way  through  that  either  an  amicable  settlement 
might  be  arranged  or  the  matters  referred  quietly  to  arbitration,  where  the 
notoriety  of  the  proceeding  would  be  kept  from  the  general  public.  This, 
of  course,  is  the  feeling  that  would  naturally  spring  from  one  occupying 
the  public  position  which  he  does.  It  is  true  that  Mr.  Bateman's  counsel 
attempted  to  break  the  force  of  this  by  asking  him  if  he  did  not  know 
that  his  accounts  would  be  called  in  question  in  a  court  if  the  suit  was 
brought  in  Bright,  Humphrey  &  Co.'s  name  ;  and  the  answer  which  im- 
mediately follows  from  General  Swaim  shows  with  what  tenacity  he  hung 
to  the  wish  and  desire  that  it  might  be  settled  without  a  suit.  The  suit 
was  brought.  The  next  thing  was  the  letter  which  was  sent  by  Mr.  Bate- 
man to  the  Secretary  of  War.  Not  satisfied  with  undertaking  to  force 
General  Swaim  to  withdraw  the  suit  and  yield  up  the  controversies  be- 
tween them  in  a  legitimate  way  to  the  courts  of  the  country,  he  sought  by 
the  most  offensive  mode  which  could  be  resorted  to,  as  a  matter  of 

525  business  to  his  bank,  to  defeat  the  honest  adjustment  of  these  dif- 
ferences by  an  attack  through  the  War  Office.     He  was  impetuous 

in  his  attack.  He  was  not  satisfied  to  wait  until  the  newspapers  got  it 
through  the  proper  channels,  but  gave  it  out  himself  the  very  evening 
after  he  had  left  the  letter  for  delivery  to  the  Secretary  of  War,  about  2 
o'clock  in  the  afternoon,  to  spread  the  defamation  of  General  Swaim's 
character  which  he  himself  had  caused  throughout  the  whole  country. 
And  this  becomes  especially  significant  when  it  is  remembered  that  his 
counsel,  in  opening  his  statement  to  the  Court,  spoke  of  the  injurious  effect 
that  the  suit  had  upon  the  bank,  and  doubly  so  when  it  is  coupled  with 
the  statement  made  by  his  friend,  Major  Parker,  that  Mr.  Bateman's  ex- 
cuse for  the  attack  upon  General  Swaim  was  that  he  had  to  do  something 
to  save  the  bank.  Is  this  the  way  an  honorable,  upright,  business  man 
would  seek  to  have  unsettled  accounts  adjusted  against  him?  Do  not 
these  acts  show  the  animus  which  actuated  him  and  the  purpose  which  he 
was  seeking  ? 

Without  going  into  details,  I  may  come  next  directly  to  the  meeting  of 
General  Swaim  and  Mr.  Bateman  in  Mr.  Parker's  office  the  next  day.  It 
was  brought  about,  as  Major  Parker  testifies,  because  of  the  friendly  inter- 
est which  he  felt  in  both  General  Swaim  and  Mr.  Bateman.  An  arbitra- 
tion was  agreed  upon,  and  the  note  of  reference  is  before  the  Court.  It 
states  in  general  terms  that  all  matters  of  difference  between  them  are  to 
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be  referred  to  Major  Butterworth  for  arbitration  and  settlement,  each  party 
agreeing  to  abide  his  award.     This  is  supplemented  by  a  guarau- 

526  tee  on  the  part  of  General  Swaim  that  the  note  then  in  the  manual 
possession  of  Bright,  Humphrey  &  Co.  should  be  surrendered  to 

Mr.  Parker  to  abide  that  decision. 

At  this  point  I  must  digress  for  the  purpose  of  pointing  out  an  infirm- 
ity in  Mr.  Bateman's  testimony,  and  the  weakness  of  his  understanding. 
In  his  testimony  before  the  Court  (pages  45,  112,  and  116  of  the  record) 
he  states  most  emphatically  that  the  note  was  to  be  surrendered  to  him, 
and  that  that  was  a  part  of  the  terms  of  agreement  made  at  the  time 
the  arbitration  was  entered  into.  General  Swaim  in  his  testimony  de- 
nied that  the  note  was  ever  to  be  surrendered  to  Mr.  Bateman  until  "after 
Mr.  Butterworth  had  made  his  award,  but  that  it,  as  well  as  all  unsettled 
accounts,  went  to  arbitration.  Major  Parker,  when  he  was  called  by  the 
Court,  stated  that  it  was  his  understanding  that  that  note  was  referred  to 
the  arbitration  with  the  rest  of  the  accounts,  and  that  the  note  was  left  in 
his  hands  for  that  purpose.  This  leaves  Mr.  Bateman  again  wrecked  on 
an  essential  particular  in  the  history  of  this  matter.  General  Swaim  and 
Major  Parker  agree,  but  it  seems  that  Mr.  Batemau's  imperfect  understand- 
ing  led  him  to  suppose  that  General  Swaim  was  to  surrender  the  note  to 
him,  notwithstanding  the  agreements  in  writing,  which  are  before  the 
Court,  and  the  understanding  which  Major  Parker,  as  a  friend  of  both 
parties,  got  from  the  conversation.  This  seems  to  be  a  peculiar  infirmity 
of  Mr.  Batemau's.  He  never  seems  to  understand  anything  as  it  actually 
takes  place. 

527  At  this  point  an  inquiry  has  been  made  as  to  the  actual  manual 
possession  of  the  note  or  due-bill  by  Bright,  Humphrey  &  Co. 

at  the  time  General  Swaim  wrote  his  indorsement  on  the  letter  of  the 
Secretary  of  War  which  had  theretofore  been  transmitted  to  him.  At  this 
stage  of  the  argument  I  will  not  enter  into  a  discussion  of  that  matter,  but 
will  subsequently,  as  the  view  I  take  of  it  makes  it  quite  immaterial  whether 
Bright,  Humphrey  &  Co.  had  the  manual  possessson  of  the  note  or 
whether  it  was  held  by  Major  Parker  for  them  and  their  benefit.  If  the 
legal  title  remained  in  Bright,  Humphrey  &Co.,  and  it  was  turned  over 
for  the  purpose  of  arbitration  only,  in  contemplation  of  law  it  was  still  in 
the  possession  of  Bright,  Humphrey  &  Co.,  as  the  legal  title  had  not  de- 
parted from  them.  Mr.  Humphrey's  testimony  on  that  point  will  be  ad- 
verted to  hereafter. 

After  the  arbitration  had  been  agreed  upon  and  the  papers  signed,  Mr. 
Batemau  sent  a  letter  to  the  Secretary  of  War  withdrawing  the  charges 
that  he  had  made  against  General  Swaim,  alleging  that  the  differences  be- 
tween General  Swaim  and  himself  had  been  satisfactorily  settled,  and 
further  alleging  that  General  Swaim  claimed  that  the  charge  was  made 
under  a  misapprehension  of  facts,  which  Mr.  Bateman  says  he  comvd<  -. 
Now,  what  does  he  concede  by  the  terms  of  the  letter  ?  Does  he  concede 
simply  that  General  Swaim  claimed  that  the  charges  of  fraud  were  made 
under  a  misapprehension  of  facts,  or  does  he  con<v<K-  that  he  (Batemau) 
had  made  them  under  a  misapprehension  of  facts?  I  :i--Tt  im>-t 

528  positively  that  the  true  construction  of  the  wonl-  u-cd  by  him,  and 
the  meaning  of  the  words,  taken  in  connection  with  each  other  in 

the  sentence,  is  a  concession  on  the  part  of  Mr.  Bntemnn  that  the  charges 
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of  fraud  that  he  had  heretofore  made  a^ain-t  General  Swaim  were  made 
under  a  mi>appivhen.-ion  of  the  facts.  J  a— ert  that  in  ci.iiimun  limn-ty 
and  in  common  decency  he  .-in  mid  have  not  only  admitted  that  they  were 
made  under  a  misapprehension  of  facts  on  hi.-  part,  l»nt  he  -h<mld  have  gone 
further  and  stated  that  it  was  done  on  the  impulse  of  the  moment  to  save 
a  business  interest,  which  would  have  been  the  truth  if  he  stated  the  truth 
to  Major  Parker  that  morning. 

Mr.  Bateman  was  quite  disingenuous  in  his  testimony  when  he  came  to 
explain  what  he  meant  by  this  letter.  I  call  the  attention  of  the  Court  to 
his  statements  when  cross-examined  on  that  subject.  On  page  117  of  the 
record,  in  answer  to  the  question,  he  says,  "The -settlement  was  made  upon 
the  basis  that  his  suit  was  to  be  withdrawn,  and  the  charges  I  had  made 
were  to  be  withdrawn."  Then,  after  stating  that  he  submitted  the  letter 
to  two  or  three  persons  as  to  the  meaning  of  the  words  "  I  concede,"  and 
signed  the  letter,  he  says  that  he  believed  at  that  time  that  General  Swaim 
was  honest  in  expressing  his  belief  in  the  differences  between  them  of  ac- 
counts. But  when  he  was  pressed  l>y  counsel  to  state  whether  or  not  he 
intended  to  withdraw  the  charges  of  fraud  in  good  faith,  and  did  honestly 
believe  that  he  had  been  mistaken  in  making  that  charge,  he  says, 

529  in  answer  to  question  at  page  118,  "I  did  not  withdraw  the  charge 
of  fraud,  but  I  withdrew  the  charges  in  a  general  way  on  his  ex- 
planation to  me  only.     I  claimed  if  he  stated  certain  things,  I  would 
withdraw  the  charges."     If  any  person  can  take  these  two  statements  and 
make  them  harmonize  with  an  honest  intention,  it  is  more  than  I  can  do. 
First,  he  states  that  there  was  a  misapprehension  of  facts,  and  that  he  be- 
lieved General  Swaim  was  honest.     Second,  that  the  suit  was  to  be  with- 
drawn and  go  to  arbitration  ;  that  he  was  to  withdraw  the  charges  against 
General  Swaim,  which  were  charges  of  fraud.     And  then,  in  the  next 
breath,  he  swears  before  this  Court  that  he  never  intended  to  withdraw 
the  charge  of  fraud.     As  a  piece  of  finesse  and  legerdemain  it  is  unex- 
celled in  the  annals  of  truthful  testimony.     This  is  where  Mr.   Batemau 
places  himself.     It  is  nobody's  fault  but  his  own,  and  he  has  no  one  to  com- 
plain of  but  himself  for  the  criticism. 

Another  conversation  did  take  place  between  General  Swaim  and  Mr. 
Bateman  relative  to  General  Swaim's  indorsement  to  the  Secretary  of  War 
on  Monday  after  its  publication.  In  his  first  statement  of  that  conversa- 
tion he  omits  the  material  parts  of  it.  He  contented  himself  by  the  state- 
ment that  he  had  accused  General  Swaim  of  stating  what  was  "absolutely 
untrue."  He  stops  there  abruptly.  He  was  asked  if  he  wanted  to  make 
any  further  statement  about  it  by  his  own  counsel  (record,  page  133),  and 
answers,  "Xo,  not  that  I  think  of  now."  When  General  Swaim  was  put 
upon  the  stand  he  testified  in  substance,  at  page  260  of  the  record,  that 
when  Mr.  Bateman  called  his  attention  to  his  (General  Swaim's) 

530  indorsement  that  he  had  made  to  the  Secretary  of  War,  General 
Swaim  asked  him  what  there  was  in  it  that  he  complained  of,  and 

he  said  he  complained  of  that  part  of  it  which  referred  to  his  letter  as  false, 
and  thereupon  he  (General  Swaim)  asked  him  whether  he  had  not  stated 
that  it  was  false  by  his  letter  to  the  Secretary ;  that  this  was  met  by  an- 
other statement  by  Mr.  Bateman  that  he  would  have  to  make  another 
statement  to  the  newspapers  contradicting  the  indorsement  made  by  Gen- 
eral Swaim,  and  that  General  Swaim  replied  to  him  that  he  thought  he 
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had  gone  into  the  newspapers  quite  enough.  General  Swaini  further 
stated  that  they  went  over  the  indorsement  item  by  item,  and  that  the 
only  intimation  that  he  made  that  it  was  not  exactly  true  was  that  the  note 
was  not  in  Bright  &  Humphrey's  possession  at  the  time  the  indorsement 
-was  made,  and  he  (General  Swaim)  replied  that  in  contemplation  of  law 
it  was  in  Bright •&  Humphrey's  possession,  although  deposited  specially 
with  Major  Parker  for  a  special  purpose.  This  is  the  substance  of  Gen- 
oral  Swaim's  testimony.  (See  record,  page  261.) 

Mr.  Bateman  was  recalled  by  the  Court  and  asked  to  go  over  this  trans- 
action. That  will  be  found  on  the  record  .at  page  399.  I  do  not  care  to 
go  over  the  addenda  which  Mr.  Bateman  made  to  his  first  statement.  The 
Court  may  take  it  and  compare  it  with  his  first  statement  and  compare 
it  with  General  Swaim's  statement,  and  say  what  the  truth  is  in  regard 
to  that  conversation.  I  believe  it  is  not  claimed  by  Mr.  Bateman  °t hat 
he  thought  it  necessary  to  make  any  further  statements  in  the  news- 
papers. 

531  At  this  point  I  desire  to  call  the  attention  of  this  Court  to  the 
reavermeuts  of  General  Swaim  that  it  was  his  intention  in  that  in- 
dorsement to  deny  specifically  and  fully  every  charge  of  fraud  which  had 
been  made  by  Mr.  Bateman  against  him,  as  well  as  all  of  the  other  charges 
contained  in  that  letter,  which  we  will  have  occasion  hereafter  to  notice 
more  specifically. 

THE   SUIT   ON   THE   NOTE. 

It  is  true  that  the  declaration  filed  in  this  action  by  Bright,  Humphrey 
••&  Co.  demands  judgment  for  the  full  amount  of  the  note.  This  is  the 
usual  form  in  the  courts  in  a  suit  for  the  settlement  of  accounts  and  the 
adjustment  of  balances  between  parties.  It  is  not  requisite,  nor  will  any 
lawyer  claim  that  it  is  necessary,  for  a  declarant  or  a  plaintiff  in  a  suit  to 
anticipate  the  defenses  which  may  be  made  by  the  defendant  to  the  bill  in 
the  suit.  The  declaration  demands  judgment  in  the  ordinary  form  of  legal 
procedure  for  the  full  amount  of  the  instrument  sued  upon,  leaving  the 
defendant  the  right  to  set  up  his  defenses  in  such  manner  as  he  may  deem 
best.  Hence,  there  can  be  no  point  made  upon  the  fact  that  the  suit  in  tlii- 
. instance  demanded  judgment  for  the  full  amount  of  the  due-bill. 

ME.  BATEMAN'S  ERROR. 

It  will  be  remembered  that  Mr.  Bateman,  in  his  letter  to  the  Sec- 

532  retary  of  War,  charges  that  General  Swaim  wanted  the  due-bill  be- 
cause he  was  going  West,  to  have  in  case  accident  should  befall 

him.  But  in  his  testimony  he  does  not  claim  that  this  statement  i-  true. 
He  undertakes  to  break  the  force  of  this  charge  by  -aying  to  this  Court 
in  his  testimony,  on  a  question  put  by  the  Court,  that  that  \\a-  a  mere  gen- 
eral statement  and  not  intended  as  a  specific  charge;  that  he  did  not  in 
fact  know  when  General  Swaim  was  going  West.  This  becomes  important 
to  show  that  Mr.  Batemau  was  more  or  less  reckless  in  his  charges  against 
General  Swaim. 

Having  now  disposed  of  all  matter-  which  occur  to  u-  with  retetvn.v 
to  the  due-bill,  the  accounts  and  other  matters  conmvtfl  therewith,  we 
pass  to  the  next  charge  made  by  Mr.  liateman  a^ain-t  (n-nrr.il  Swaim  in 
his  letter  to  the  Secretary  of  Waf,  namely  : 
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THE  FRAUDULENT  PAY-ACCOUNTS. 

Mr.  Bateman,  in  his  letter  to  the  Secretary  of  War,  makes  this  distinct 
charge  against  General  Swaim,  namely  : 

I  am  further  ready  to  prove  that  the  said  O.  G.  Swaim  assisted  to  negotiate  with 
this  firm  Army  pay-vouchers  which  he  knew  to  be  fraudulent  and  triplicates  of  out- 
standing accounts. 

I  direct  the  attention  of  the  Court  to  this  charge.  It  is  not  denied,  but 
is  admitted,  that  the  particular  pay-accounts  which  Mr.  Bateman  referred 
to  were  those  of  Colonel  Morrow.  The  crime  here  charged  against  General 
Swaira  is  that  he  had  knowledge  of  the  fraudulent  character  of  the  vouch- 
er- at  the  time  he  helped  to  negotiate  them  with  the  firm  of  Batemau  & 
Co. ;  not  that  General  Swaim  helped  to  negotiate  fraudulent  vouch- 

533  ers  without  knowing  that  they  were  fraudulent,  but  that  he  hud 
knowledge  of  their  fraudulent  character  at  the  time.     This  is  tin- 
gravamen  of  the  charge. 

If  human  testimony  can  establish  any  fact,  it  is  shown  beyond  the  pos- 
sibility of  a  doubt  that  at  the  time  Colonel  Morrow  applied  to  the  firm  of 
Bateman  &  Co.  for  a  loan  of  money,  and  hypothecated  his  pay-accounts 
as  collateral  to  secure  its  repayment,  General  Swaim  had  no  knowledge  and 
no  notice  that  the  pay-accounts  were  duplicated  or  triplicated,  or  were  in 
any  way  tainted  with  fraud. 

Let  us  trace  it  now  step  by  step  from  the  beginning.  General  Swaim 
in  his  indorsement  to  the  Secretary  of  War  avers  that  his  acquaintance 
with  Colonel  Morrow  was  merely  formal.  (See  the  indorsement.)  General 
Swaim,  on  record  page  219,  testifies  that  that  was  the  fact.  Colonel  Mor- 
row, on  record  page  187,  testifies  to  the  same  thing.  Here  are  two  witnesses 
who  testify  that  the  relations  existing  between  General  Swaim  and  Colonel 
Morrow  at  this  particular  time  were  merely  formal  and  their  acquaintance 
only  casual.  This  is  nowhere  disputed  or  denied. 

The  next  step  in  the  history  of  the  matter  is  that  General  McKibbin, 
seeing  that  Colonel  Morrow  was  in  distress,  as  a  friend  voluntarily  went  to 
him  and  told  him  that  he  could  see  something  was  worrying  him.  He 
suggested  that  Colonel  Morrow  should  confide  in  some  friend  and  advise 
about  his  troubles.  Immediately  Colonel  Morrow  took  General  McKibbin 
to  his  room  and  made  a  clean  breast  of  his  difficulties.  General  McKibbin 
suggested  that  General  Swaim  had  money,  and  that  probably  it 

534  might  be  procured  from  him.     They  went  to  General  Swaim's 
office.    The  testimony  of  General  Swaim,  Colonel  Morrow,  and  Gen- 
eral McKibbin  substantially  agree  as  to  that  interview.     In  substance,  it 
was  that  Colonel  Morrow  informed  General  Swaim  that  he  was  in  debt ; 
that  he  had  lost  large  sums  of  money  in  speculation,  and  wanted  to  borrow 
from  General  Swaim  eight  or  nine  thousand  dollars  on  his  pay-accounts. 
General  McKibbin  does  not  refer  to  the  pay-accounts  in  his  testimony. 
General  Swaim  says  that  Colonel  Morrow  mentioned  them.     Colonel  Mor- 
row says  that  he  may  have  mentioned  them.    The  conversation  was  of  short 
duration.     General  Swaim  "informed  them  that  he  had  not  the  money  to 
spare ;  that  he  was  building  a  house,  which  would  take  all  of  his  ready 
money.     He  also  informed  them  that  there  were  plenty  of  bankers  in  the 
city  who  did   business  of  that  kind,  and  mentioned  Bateman  &  Co.,  and 
sent  a  formal  note  of  introduction  of  Colonel  Morrow  to  the  house  of  Bate- 
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man  &  Co.  Up  to  this  point  there  is'  absolutely  no  contradiction  in  the 
testimony.  General  Swaim  also  swears  that  he  had  no  knowledge  that 
Colonel  Morrow  had  issued  at  that  time  duplicate  or  triplicate  or  fraudulent 
vouchers.  Colonel  Morrow  swears  that  he  did  not  tell  General  Swaim  that 
such  was  the  case,  'and  General  McKibbin  testifies  that  nothing  of  the 
kind  was  said  in  the  conversation  in  his  presence,  and  that  In-  knew  it 
only  in  confidence  from  Colonel  Morrow. 

So  that  we  have  the  testimony  of  these  persons  to  the  fact  of  the  ab- 
sence of  knowledge  on  the  part  of  General  Swaim  of  any  duplication  or 
triplication  of  pay-accounts  up  to  the  time  that  the  letter  of  introduction 
was  presented  by  Colonel  Morrow  to  Bateman  &  Co.,  and  I  repeat 

535  again,  that  if  human  testimony  can  establish  any  fact,  the  fact  is 
proven  beyond  dispute  that  General  Swaim  had  no  knowledge  of 

the  condition  of  Colonel  Morrow's  accounts  up  to  that  point. 

The  next  step  in  this  controversy  is  the  presentation  of  this  note  of  in- 
troduction to  Mr.  Parker  at  the  house  of  Bateman  &  Co.  I  may  stop  here 
for  a  moment  to  say  that  there  is  no  dispute  as  to  the  facts  that  the  note 
of  introduction  was  of  the  most  formal  character.  Mr.  Parker  testifies 
(and  in  this  matter  he  corroborates  Colonel  Morrow)  that  General  McK  ibbin 
and  Colonel  Morrow  came  to  the  bank  of  Bateman  &  Co.  while  he  was 
employed  there  and  presented  this  formal  note  of  introduction  from  General 
Swaim  to  him.  He  also  states  that  Colonel  Morrow  or  General  McKibbin 
(and  it  is  immaterial  which,  if  they  were  both  present)  stated  that  Colonel 
Morrow  wanted  to  borrow  eight  or  nine  thousand  dollars  and  to  secure 
the  same  by  an  assignment  of  life-insurance  policies;  that  Mr.  Parker 
immediately  went  and  saw  Mr.  Batemau,  who  was  in  another  room,  and 
came  back  and  told  Colonel  Morrow  that  he  could  not  let  him  have  that 
amount  of  money.  This  is  substantially  the  testimony  of  Colonel  Morrow 
also.  The  testimony  of  General  McKibbin  is  not  so  full  upon  this  sub- 
ject, but  there  is  no  conflict  between  the  three. 

At  this  point  there  is  a  conflict  between  Mr.  Bateman  and  aJl  of  the  other 

witnesses  who  testify  on  the  subject.  Mr.  Parker  states  (see  record,  page  4 17) 

that  he  told  Colonel  Morrow  at  this  interview  that  the  bank  might  let  him 

have  twelve  or  fifteen  hundred  dollars.   Colonel  Morrow  testifies  to  the  same 

thing.     They  all  agree  that  this  offer  was  declined  at  that  time,  and 

536  Colonel  Morrow  and  General  McKibbin  left  the  bank.  Colonel  M  •  >r- 
row  testifies  that  he  got  to  thinking  it  over  after  he  left  the  bank,  and 

thought  that  it  might  help  some,  and  he  went  back  the  next  day  with  \\'\^  pay- 
accountsall  drawn  up  and  told  them  that  he  would  arc  vpt  t  la- twelve  or  fifteen 
hundred  dollars.  The  important  point  is  that  Mr.  Parker,  General  McKib- 
bin, and  Colonel  Morrow  agree  upon  the  question  of  the  loan  of  tweh • 

fifteen  hundred  dollars,  while  Mr.  Bateman  says,  in  substance  in  hi 


Colonel  Morrow  have  the  money.    He  conveys  the  impn -ion  to  the C 
that  that  was  the  conversation  which  decided  him  to  loan  the  money  : 
Colonel  Morrow  and  Mr.  Parker  both  agree  that  he  wa<  informed  : 
bank  that  he  might  have  that  amount  of  money  ..n  hi<  pay-am.unt>  wlM 
he  was  there  with  General  McKibbin.     General  Swaim  deoMI  m->t  -'in- 
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phatieally  that  he  ever  had  any  such  conversation  with  Mr.  Bateman  with 
ivfnviiiv  to  this  loan.  So  that  the  evidence  on  that  point  -t;m<l-  with  tin- 
allirmation  on  the  part  of  Mr.  Batrnmn  tliat  the  conversation  did  occur, 
and  the  denial  bv  General  Swaiin  that  it  ever  did  occur.  The  further  im- 
piv— ion  which  Mr.  Ilatcinan  nmvey^l  to  the  Court  in  hi-  testimony  w:i- 
tliat  there  must  have  been  some  conference  between  General  Swaini  and 
Colonel  Morrow  between  the  time  of  the  alleged  conversation  in  the 

537  coup£  and  the  time  when  Colonel  Morrow  came  in  the  next  day  to 
get  the  money,  because  he  came  in  with  his  pay-accounts  already 

<trawn  up. 

Colonel  Morrow  swears  that  he  did  not  see  General  Swaira  nor  have  any 
communication  with  him  during  that  time.  General  Swaini  swears  to  the 
-ame  f'aet.  Now,  I- submit  to  the  Court  whether  the  fact  is  not  palpably 
pmven  that  Colonel  Morrow  came  back  to  the  bank  the  next  day  with  hi- 
pay -accounts  drawn  up  in  pursuance  of  the  conversation  which  had  taken 
place  between  Mr.  Parker  and  himself  on  the  day  when  he  presented  the 
formal  note  of  introduction  at  the  bank?  I  submit  whether  or  not  Mr. 
Bateman  has  not  drawn  upon  his  imagination  for  the  alleged  conversation 
in  the  cotip6  which  he  refers  to?  However  this  may  be,  where  two  wit- 
nesses equally  credible  testify  in  direct  conflict,  the  person  having  the 
affirmative  must  fail ;  that  is  the  universal  rule  of  law.  As  a  further  cor- 
roboration  of  General  Swaim's  testimony,  I  refer  to  the  fact  that  after  it 
had  been  discovered  at  the  bank  that  these  pay-accounts  had  been  dupli- 
cated and  triplicated,  Mr.  Parker  called  on  General  Swaini,  at  the  request 
of  Mr.  Bateman,  and  informed  him  of  the  fact ;  and  he  distinctly  says  in 
his  testimony  that  General  Swaim  expressed  surprise  when  he  heard  it. 

Another  matter  which  must  not  be  forgotten  at  this  point  is  that  Mr. 
Bateman  swears  (record,  page  93)  that  General  McKibbiu  came  with  Col- 
onel Morrow  the  next  day,  when  he  secured  the  loan  from  the  bank  of 
fifteen  hundred  dollars,  which  General  McKibbin  indignantly  denies. 

There  is  another  conflict  in  the  testimony  between  Mr.  Parker 

538  and4Mr.  Bateman.     Mr.  Batemau  testifies  that  Mr.  Parker  did  the 
most  of  the  talking  on  the  day  when  the  loan  was  made,  and  dis- 
tinctly asserts  that  the  matter  had  been  presented  to  them  in  such  a  favor- 
able light  that  they  thought  they  would  accept  the  loan.     Mr.  Parker  says 
that  he  does  not  recollect  of  being  in  at  all  the  next  day  when  the  loan 
was  secured,  but  states  distinctly  that  the  day  before  he  had  said  to  Colonel 
Morrow  that  the  bank  could  let  him  have  twelve  or  fifteen  hundred 
dollars. 

THE   PIANO   CONVERSATION. 

Mr.  Bateman,  at  record,  page  94,  asserts  that  the  next  conversation  after 
the  coup6  conversation  which  he  had  with  General  Swaini  took  place  in 
his  bank  at  the  bay  window,  in  which  General  Swaim  significantly  tapped 
his  head  and  said: 

The  old  man  didn't  get  left. 

This  conversation  Mr.  Batemau  alleges  referred  to  the  fact  that  before 
the  bank  had  loaned  to  Colonel  Morrow  the  fifteen  hundred  dollars,  General 
Swaim  had  loaned  to  him,  Morrow,  the  sum  of  one  hundred  and  fifteen 
dollars,  and  that  he  understood  from  this  remark  made  by  General  Swaim 
that  General  Swaim  intended  to  convey  the  idea  to  him,  Bateman,  that  he 
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had  taken  a  mortgage  or  security  on  Colonel  Morrow's  piano  to  secure  the 
repayment  of  the  one  hundred  and  fifteen  dollars  theretofore  loaned 

Mr.  Bateman  asserts  that  this  conversation  occurred'  between  him  and 

General  bwaim  alone.     General  Swaim  in  his  testimony  (see  record  page 

222)  emphatically  denies  that  he  ever  had  any  such  conversation 

539  with  Mr.  Batemau.   Now  what  is  the  fact  about  it  ?  Colonel  Morrow 
testifies  that  he  gave  to  General  Swaim  no  security.     General  Swaim 

testifies  that  he,  Morrow,  gave  him  no  security  for  that  loan.  Colonel  MOT- 
TOW  and  General  Swaim  both  testify  that  General  Swaim  bought  a  piano  from 
Colonel  Morrow,  but  that  when  Colonel  Morrow  went  home  the  very  day 
that  he  sold  it  to  General  Swaim,  he  found  that  his  wife  had  made  a  sale  of 
it,  and  that  the  next  day  or  a  short  time  afterwards  he  so  informed  General 
Swaim.  Both  General  Swaim  and  Colonel  Morrow  agree  on  this  point. 
How,  then,  could  General  Swaim  have  told  Mr.  Bateraan  that  he  had  securit  v 
when  he  had  none?  Would  it  be  reasonable  for  a  man  to  make  an  asser- 
tion of  that  kind  when  it  was  absolutely  untrue?  The  truth  was  he  had 
no  security  and  never  had  any,  and  Colonel  Morrow  owes  him  yet.  Mr. 
Batemau  has  no  corroboration  of  this  bald  statement  of  his,  while  General 
Swaim  is  corroborated  by  the  fact  that  no  security  was  given. 

In  the  same  conversation  Mr.  Bateman  also  testifies  that  General  Swaim 
said  that  Colonel  Morrow  had  promised  him,  Swaim,  that  he  would  take  up 
the  other  vouchers  with  the  money  that  he  got  from  Bateman  &  Co.  (rec- 
ord, page  96).  This  General  Swaim  also  denies.  (See  his  testimony,  rec- 
ord, page  225).  I  may  remark  upon  that  part  of  the  conversation  that 
one  essential  part  of  it  being  shown  to  be  false  by  other  evidence,  the 
whole  conversation  necessarily  falls.  This  would  be  so  even  if  it  was  not 
denied  by  General  Swaim. 

In  order  to  corroborate  himself  on  this  question,  as  usual  he  piles 

540  up  statements  which  break  each  other  down,  for  he  states  at  record, 
page  97  of  his  testimony,  that  Colonel  Morrow  at  a  subsequent 

time  when  he  was  called  upon  to  give  an  account  of  his  transactions  in 
passing  duplicate  and  triplicate  vouchers  upon  the  bank,  said,  "  Why 
didn't  General  Swaim  tell  you  of  my  condition?"  But  Mr.  Bateman  adds 
that  the  point  Colonel  Morrow  made  was  that  there  was  no  fraud  committed, 
because  he  had  told  General  Swaim  of  his  condition  and  that  he  supposed 
General  Swaim  had  told  him,  Bateman.  When  Colonel  Morrow  wa-  upon 
the  witness-stand  he  was  asked  if  such  a  conversation  occurred  between 
him  and  Mr.  Batemau,  and  he  indignantly  denied  it.  General  Swaim  was 
asked  whether  Colonel  Morrow  furnished  him  a  statement  of  his  financial 
condition,  and  asserts  that,  aside  from  the  general  statement  that  he  wanted 
to  borrow  eight  or  nine  thousand  dollars,  he  knew  nothing  of  hi-;  finan<-ial 
condition.  This  Colonel  Morrow  corroborates  and  so  does  General  McKib- 
biu.  So  that  Mr.  Bateman  involves  himself  not  only  in  a  contradiction  with 
General  Swaim,  but  also  with  Colonel  Morrow,  as  to  a  vital  point.  Thi>o>n- 
versation  must,  therefore,  go  out  of  this  case,  as  Mr.  Batoman  i-  particular 
to  state,  at  page  100  of  the  record,  that  nobody  was  present  with  him  and 
Colonel  Morrow  when  this  conversation  occurred.  At  pa^e  101  Mr.  U 
man  speaks  of  a  trivial  visit  to  General  Swaim  at  the  Ebbitt  Ilmi-i-  during 
the  time  the  bankers  were  fixing  up  their  matter-  with  Colonel  M-.rrow. 
This  also  General  Swaim  denies. 

I  call  the  attention  of  this  Court  to  another  contradiction  in  which  Mr. 
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Bateman  involves  himself  at  page  101  of  his  testimony,  in  which  he 

541  says  he  understood  that  the  terms  of  the  banker's  compromise  with 
Colonel  Morrow  \\  ore'submitted  to  the  Secretery  of  War  by  the  Pay- 
master-General's Department.     The  Court  interrogated  Mr.  Batemau  on 
that  subject  and  will  remember  the  statement  made  by  Major  Carey  after- 
wards, and  I  need  not  animadvert  on  that  point. 

I  have  now  treated  specificially  each  conversation  in  which  Mr.  Bate- 
man sought  to  fasten  upon  General  Swaim  knowledge  of  the  duplication 
and  triplication  of  Colonel  Morrow's  account.  It  would  seem  to  be  a  piece 
of  supererogation  to  argue  the  different  propositions  involved  at  further 
length.  A  more  statement  of  them  on  each  side  refutes  each  allegation 
made  by  Mr.  Bateman.  And  I  therefore  dismiss  them  from  further  consid- 
eration, with  the  remark  that  a  man  loaded  down  with  contradictions,  as 
Mr.  Bateman  is,  does  not  have  by  right  the  standing  before  this  or  any  other 
Court  that  a  witness  would  have  if  he  was  placed  in  a  better  attitude. 

THE   INTERVIEW    AT   MR.    PARKER'S   OFFICE. 

Inasmuch  as  particular  attention  has  been  paid  to  this  interview  during 
the  progress  of  this  investigation,  I  want  to  call  this  Court's  attention  to 
the  language  made  use  of  by  each  of  the  witnesses  who  have  testified  in 
relation  thereto.  Mr.  Bateman,  ai  page  105  of  his  testimony,  pretends  to 
give  the  exact  conversation  which  took  place  at  that  time.  I  quote  his 
words  : 

I  was  sitting  in  an  old  rocking-chair  with  my  feet  thrown  over  the  side  of  it ;  Gen- 
eral Swaim  was  walking  across  the  middle  of  the  room;   he  turned  around  and  said, 
"  Now,  Biitemaii,  if  Cooke  and  the  rest  of  you  do  not  chip  in  and  help  me  out  on 

542  what  Morrcw  owes  me,  I  will  squeeze  him  at  the  War  Department  so  that  none 
of  you  will  get  your  money." 

This  was  all  the  conversation  which  Mr.  Bateman  gave  when  ho  \\  a- 
cross-examined  on  that  subject,  but  he  insisted  on  the  same  page  that  no 
person's  debts  were  mentioned  except  General  Swaim's,  and  that  the 
butchers  and  bakers  were  not  mentioned,  and  that  Mr.  Bryan,  the  gro- 
cery man,  was  not  mentioned.  When  the  Court  recalled  him  and  asked 
him  to  state  that  conversation  again  circumstantially,  he  began  by  denying 
that  he  had  mentioned  any  officers,  and  then  added  his  reply,  which  he 
says  was  as  follows  : 

I  thought  it  was  the  meanest  remark  I  had  ever  heard  a  white  man  make ;  that  he 
had  at  first  involved  me  in  a  debt  and  then  wanted  to  cut  the  slender  thread  we 
had. 

That  General  Swaim  replied  that  they  were  not  fraudulent,  or  some- 
thing of  that  kind  (see  record,  page  399),  and  took  Mr.  Parker's  phaeton 
and  went  off.  And  in  a  further  answer  to  an  interrogatory  by  the  Court, 
he  stated  that  that  was  all  the  conversation.  When  first  interrogated 
about  it,  at  page  105  supra,  he  said  that  the  conversation  wound  up  by  a 
very  angry  attack  made  by  him  upon  General  Swaim.  This  was  not  re- 
peated, but  the  attack  which  he  made  was  repeated  to  the  Court,  and  he 
says  that  was  all  that  took  place. 

General  Swaim's  account  of  this  interview  is  as  follows.  I  quote  his 
exact  language: 

I  recollect  one  afternoon  coming  down  from  the  office  I  stopped  into  Mr.  Parker's, 
office  to  see  him  a'tout  some  business  matters,  and  Mr.  Bate'iian  came  iu  and  throw 
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himself  down  in  a  chair.     I  do  not  remember  how  the  conversation  commenced, 

543  bnt  I  recollect  that  he  stated  something  abont  being  defrauded  by  the  Army 
or  by  Army  officers,  or  something  of  that  kind,  in  his  dealings  with  them.     I 

think  I  asked  him,  "  What  do  you  mean  by  that  ?"  He  referred  to  his  having  been 
swindled  or  defrauded  by  Colonel  Morrow,  as  one  instance.  He  appeared  to  be  disturbed 
about  something,  and  he  talked  pretty  violently.  I  said,  "  Bateman,!  think  it  is  too 
late  for  you  bankers  to  talk  about  frauds  when  you  have  seized  all  the  assets  of  Colonel 
Morrow  and  absorbed  them  to  pay  his  indebtedness  to  you  who  have  been  making  the 
money  off'  of  him,  to  the  exclusion  of  butchers'  and  bakers'  and  grocery  bills,  and 
the  exclusion  of  such  accommodation  loans  as  mine.  If  you  want  to  act  fairly  why 
don't  you  include  all  his  debts  as  you  have  included  hi.i  assets."  I  was  in  a  little 
temper  at  the  time.  (See  record,  page  225.)  I  did  say  that  clay  or  within  a  few  days 
a  grocery  man  had  been  to  me  asking  me  what  he  could  do  with  a  bill  for  groceries 
against  Colonel  Morrow,  and  I  said,  "  That  class  of  claims  may  give  your  syndicate 
trouble,"  or  something  like  that ;  that  is  all  I  said. 

(See  record,  page  225.)  General  Swaim  also  denied  using  the  word 
•"  squeeze"  or  "squeezing"  in  that  conversation. 

Now,  Mr.  Parker,  who  was  the  friend  of  both  these  gentlemen,  must 
settle  the  conflict  between  them.  Let  us  see  whether  he  corroborates  Mr. 
Bateman  in  any  particular.  Mr.  Parker,  at  record,  page  421,  says,  in 
answer  to  a  question  by  the  Judge- Advocate  : 

A  conversation  of  that  character  did  occur  in  my  office  (with  reference  to  the  liqui- 
-  dation  of  Colonel  Morrow's  debts).     It  was  something  over  a  year  ago.     I  have 

544  never  given  it  a  thought  since,  and  upon  reading  it  in  the  paper  it  was  almost 
an  entire  new  matter  to  me.     I  remember  that  a  conversation  of  that  character 

<lid  take  place,  but  the  details  of  it  I  do  not  remember.  I  think  General  Swaim  said 
something  about  his  owing  him,  and  in  a  general  way  I  remember  there  was  some- 
thing said  about  his  owing  a  grocery  bill  and  a  butcher  bill  also. 

To  the  question — 

Do  you  remember  whether  he  did  or  did  not  suggest  or  request  that  any  provisions 
should  be  made  for  his  own  claim  on  Colonel  Morrow  ? 

He  answered  : 

I  could  not  say  that  he  did.  The  conversation  generally,  as  I  remember,  was  that 
the  bills  ought  to  all  be  paid  equally  ;  that  they  ought  all  to  be  paid. 

By  the  PRESIDENT.  Did  you  hear  General  Swaim  say  that  if  the  rest  of  the  cred- 
itors did  not  chip  in  and  let  him  out  that  he  would  squeeze  Colonel  Morrow  at  the  War 
Department  ? — A.  I  do  not  remember  that  conversation. 

Q.  Did  he  say  anything  like  that? — A.  Something  was  said  about  a  court-martial ; 
that  if  Colonel  Morrow  was  court-martialed  they  would  all  lose  their  pay. 

Q.  Did  General  Swaim  say  that  he  would  ? — A.  I  did  not  hear  him  say  that. 

Now,  the  gist  of  the  charge  made  by  Mr.  Bateman  is  that  General  Swaim 
broke  in  abruptly  with  the  remark  : 

Now,  Batemau,  if  Cooke  and  the  rest  of  you  do  not  chip  in  and  let  me  out  on  the 
.amount  that  Colonel  Morrow  owes  me  I  will  squeeze  him  at  the  War  Department  so 
that  none  of  you  will  get  your  pay. 

According  to  Mr.  Bateman,  nothing  had  been  said  previous  to  that.     It 
was  said  in  cold  blood,  according  to  his  statement,  abruptly,  without  warn- 
ing, without  connection.     He  denies  that  butchers  or  bakers  were 

545  mentioned.     He  denies  that  any  mention  was  made  of  any  other 
claim  except  his,  General  Swaim's,  claim.     What  does  Mr.  Parker 

say?  That  in  that  conversation  something  was  said  with  reference  to 
butchers'  and  bakers'  bills  ;  that  the  conversation,  as  he  recollects  it,  was  to 
the  effect  that  all  of  the  debts  should  be  included ;  that  he  did  not  hear  General 
.Swaim  make  use  of  the  sentence  that  if  the  bankers  did  not  chip  in  and 
let  him  out  he  would  squeeze  Morrow  at  the  War  Department.  He  says 
distinctly,  "  I  did  not  hear  that  remark."  He  says  that  something  was 
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said,  as  he  recollects  about,  that  if  Morrow  was  court-martialed  they  would 
all  lose  their  debts.  He  distinctly  -uy.s  that  he  did  not  hear  General 
Swaim  say  that  unle-s  provi  ion  \vas  made  for  his  debts  that  they  would 
all  lose  theirs. 

Now,  in  what  particular  does  this  conversation  that  Mr.  Parker  testifies 
to  corroborate  Mr.  Bateinan  ?  I  assert  that  there  is  not  a  single  corrobo- 
rative word  in  the  whole  of  Mr.  Parker's  testimony  which  bolsters  up 
Mr.  Bateman's  statement,  not  even  the  reference  to  the  court-martial,  be- 
cau.se  Mr.  Bateman  says  that  he  has  given  the  whole  of  the  conversation. 
and  he  does  not  mention  the  word  court-martial  once ;  while  General 
Swaim  says,  in  his  version  of  it,  that  if  those  debts  (referring  to  the 
butchers'  and  bakers'  bills)  were  not  paid  they  might  give  the  syndicate 
trouble ;  and  Mr.  Parker's  reference  to  the  fact  that  Colonel  Morrow  might 
be  court-martialed  if  these  debts  were  not  included,  corroborates  that 
statement  made  by  General  Swaim,  and  directly  corroborates  General 
Swaim  in  every  other  essential  particular  detailed  by  him.  Now,  let  this 
Court  sift  that  transaction  and  say  what  the  truth  is.  I  assert,  with- 

546  out  fear  of  successful  contradiction,  that  General  Swaim  has  given 
the  true  version  of  it ;  that  Mr.  Bateman,  in  his  impulsive  way, 

did  say  something  reflecting  upon  the  officers  of  the  Army.  He  had  lost 
money  by  them,  that  is  admitted  by  Mr.  Bateman  in  his  testimony,  and 
it  would  be  very  natural  that  he  should  say  something  of  that  kind,  espe- 
cially where  he  is  smarting  under  the  losses,  and  it  would  be  the  most 
natural  thing  in  the  world  for  General  Swaim  to  speak  up  in  behalf  of  or 
in  defense  of  his  brother  officers.  Is  there  any  doubt  in  the  world  that 
that  is  the  way  that  conversation  commenced,  and  that  General  Swaim  may 
have  used  some  general  remark  about  the  butchers'  and  bakers'  bills  giving 
the  syndicate  trouble  ?  That  would  be  the  very  thing  that  would  occur 
to  him  under  such  circumstances,  and  his  statement  that  all  these  bills 
should  have  been  included  in  that  settlement  certainly  was  an  eminently 
just  and  proper  remark. 

I  submit  to  this  Court  whether  General  Swaim  is  not  corroborated  in 
every  essential  particular,  and  whether  his  version  of  it  must  not  stand  ? 
This  Court  will  excuse  me  for  a  moment  if  I  depart  from  the  strict  line 
of  argument  to  say  that  Army  officers,  like  other  persons,  occasionally  lose 
their  tempers.  In  looking  back  over  your  honors'  lives  I  ask  you  the 
question  whether  you  have  not  made  remarks  in  temper  which  would  not 
reflect  the  utmost  propriety  in  their  repetition  ?  Do  we  not  all  stand  in 
that  predicament?  Is  an  officer  in  the  Army  to  be  held  to  a  stricter 
accountability  for  the  remarks  made  in  passion  than  every  one  else? 
Is  he  alone  to  be  subjected  to  the  enforcement  of  that  rigid  rule  that 
if  one  smite  him  upon  one  cheek  he  must  turn  the  other  also  ? 

547  I  doubt  myself  if  the  best  men  in  the  Christian  churches  reach 
that  high  standard.     Be  this  as  it  may,  the  version  of  that  con- 
versation as  given  by  Mr.  Parker  and  General  Swaim  reflect  no  discredit 
upon  tKe  latter. 

THE  DELIVERY  OF  THE   NOTE   OR    DUE-BILL    TO  MAJOR   PARKER. 

A  suggestion  was  made  during  the  progress  of  this  investigation  as  to  the 
exact  time  when  the  due-bill  or  note  passed  from  the  manual  possession 
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of  Bright,  Humphrey  &  Co.  into  the  possession  of  Mr.  Parker.  This 
was  followed  up  subsequently,  and  various  inquiries  made  both  by  the 
Court  and  by  Mr.  Bateman's  counsel  to  develop  the  exact  time  of  its 
delivery  to  Mr.  Parker,  and  the  exact  time  of  the  writing  of  the  in- 
dorsement by  General  Swaim  upon  the  letter  of  the  Secretary  of  War, 
which  was  afterwards  returned  to  the  Secretary's  office.  I  presume  the 
purpose  of  this  inquiry  was  to  test  the  accuracy  of  General  Swaim's 
statement  in  his  indorsement,  where  he  says  that  the  note  or  due-bill  is 
still  in  the  possession  of  Bright,  Humphrey  &  Co.  I  have  already  ad- 
verted to  General  Swaim's  testimony  at  the  time  when  Mr.  Bateman  called 
the  accuracy  of  his  indorsement  in  question,  in  which  General  Swaim  testi- 
fies that  he  considered  the  note,  in  contemplation  of  law,  in  the  possession 
of  Bright,  Humphrey  &  Co.,  although  it  might  be  deposited  with  Mr. 
Parker  for  the  purposes  of  the  arbitration. 

And  at  this  point  I  desire  to  assert,  that  although  Major  Parker  may 

have  had  the  custody  of  the  note  at  the  time  General  Swaim  wrote  the 

indorsement,  in  contemplation  of  law  it  was  still  in  the  posses- 

548  .sion  of  Bright,  Humphrey  &  C6.  unless  they  had  parted  with 

their  title  to  the  note.  In  other  words,  that  if  Bright,  Humphrey 
&  Co.  still  retained  the  interest  which  General  Swaim  assigned  to  them  by 
-  the  transfer  of  the  note  at  the  time  it  passed  into  Mr.  Parker's  hands,  it 
was  in  their  possession  in  contemplation  of  law. 

The  point  of  difference,  therefore,  is  simply  this.  Whether  General 
Swaim  in  that  indorsement  referred  to  the  manual  possession  of  the  note  or 
to  its  possession  in  contemplation  of  law.  I  maintain  that  his  statement 
was  truthful  in  either  case.  The  point  which  this  Court  must  see  that 
General  Swaim  was  making  was,  that  he  had  not  taken  back  from  Bright, 
Humphrey  &  Co.  the  interest  which  he  had  transferred  to  them  in  its  as- 
signment, or  had  not  received  back  from  them  any  interest  in  the  note 
which  they  had  against  Bateman  &  Co. 

The  Court  will  see,  by  examining  Mr.  Bateman's  letter  in  which  he  pre- 
tended to  withdraw  the  charges  that  he  had  made  against  General  Swaim, 
that  he  states  that  the  suit  had  been  withdrawn,  and  the  reference  which 
General  Swaim  made  in  his  indorsement  was  to  cover  the  point  that  the 
note  had  not  been  surrendered  to  Mr.  Bateman  and  the  suit  dismissed,  but 
that  Bright,  Humphrey  &  Co.  still  held  the  property  in  it  which  he  trans- 
ferred to  them  by  his  assignment  of  the  note.  General  Swaim  frankly 
says  in  his  testimony  that  he  does  not  know  when  the  note  was  actually 
delivered  up  with  reference  to  the  time  when  he  signed  his  name  to  this 
indorsement.  If  Mr.  Stone  is  correct  in  his  testimony,  the  note  had 

549  evidently  passed  into  the  manual  possession  of  Mr.  Parker  before 
the  indorsement  was  signed.    If  Mr.  McDonald  and  General  Swaim 

are  correct  in  their  testimony  as  to  the  time  when  that  letter  reached  the 
office,  the  note  may  or  may  not  have  been  actually  delivered  to  Mr.  Parker. 
But  the  truth  still  remains  that  the  indorsement  was  made  from  a  mem- 
orandum that  had  been  written  that  morning  when  the  note  was  actually 
in  the  manual  possession  of  Bright,  Humphrey  &  Co.  Events  crowded 
themselves  together  so  fast  at  this  particular  point  that  it  would  have  been 
hard  for  any  person  to  have  made  a  minutely  accurate  general  statement 
of  the  condition  of  affairs. 

I  put  the  question  upon  this  basis :  That  if  General  Swaim  believed 
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that  the  manual  possession  of  that  note  made  no  difference  in  contempla- 
tion of  law,  as  it  does  not,  whether  it  was  actually  in  Bright,  Humphrey 
<fe  Co.'s  hands  or  in  Mr.  Parker's  hands,  no  fraud  or  intentional  misstate- 
ment  can  be  imputed  to  him  when  he  signed  the  indorsement.  This  is 
wholly  a  question  of  intent.  Did  he  intend  by  that  statement  to  deceive 
the  Secretary  of  War?  He  says  he  did  not,  because  he  regarded  the  note 
as  in  Bright,  Humphrey  &  Co.'s  possession,  though  it  may  have  been 
passed  to. a  person  specially  named  for  the  purpose  of  determining  what 
was  due  upon  it.  I  submit  that  this  is  too  narrow  an  edge  to  arraign  a 
man  upon  for  making  a  misstatement,  even  though  General  Swaim  and  his 
counsel  are  wrong  in  the  law,  which  I  do  not  admit. 

OENERAL  NOTORIETY  IN  REGARD  TO  COLONEL  MORROW'S  PAY- VOUCHERS. 

< 

I  submit  to  the  Court  that  there  is  no  evidence  in  the  record,  nor  has 
any  been  given  during  the  investigation,  which  shows  that  General 

550  Swaim  had  any  knowledge  of  the  duplication  or  triplication  of 
Colonel  Morrow's  pay-vouchers  until  general  publicity  was  given 

to  the  matter,  and  that  therefore  he  is  no  more  responsible  as  an  Army 
officer  for  not  having  preferred  charges  against  Colonel  Morrow,  or  for 
the  possession  of  that  knowledge,  than  any  other  officer  of  the  Army. 

General  Swaim  had  no  special  knowledge  other  than  by  hearsay  of  the 
duplication  and  triplication  of  these  vouchers,  and  that  took  place  after 
publicity  had  been  given  to  the  condition  of  Colonel  Morrow's  affairs. 

CONCLUSION. 

I  beg  pardon  for  the  length  of  this  argument.  If  I  had  had  more  time 
I  might  have  compressed  it  into  less  space.  My  desire  was  to  do  my  duty 
to  my  friend. 

I  close  my  connection  with  this  case  in  a  confident  reliance  upon  the 
justice  and  merits  of  my  friend's  defense  as  set  forth  in  the  evidence  and 
in  this  argument.  You,  gentlemen,  have  now  to  deal  with  the  matter, 
and  I  beg  of  you  to  remember  that  the  reputation  and  character  of  a 
brother  officer  is  in  the  scales.  You  are  better  fitted  to  judge  of  the  im- 
portance and  weight  and  responsibility  of  this  matter  than  I.  You, 

551  each  of  you,  have  seen  times  when  your  motives  and  actions  have 
been  questioned — all  of  us  have.     There  is  no  other  standard  in 

the  law  by  which  controversies  of  this  kind  can  be  settled  except  by  a 
court  constituted  like  this.  You  are  to  say  whether  General  Swaim  has 
been  guilty  of  conduct  unbecoming  an  officer  and  gentleman  and  should 
be  presented  before  a  general  court-martial  for  trial.  You  are  to  say 
whether  a  brother  officer  in  the  Army  must  refrain  from  all  business  un- 
connected with  his  office.  You  are  to  say  whether  a  private  citizen  shall 
use  the  power  of  the  Army  and  its  summary  procedure  for  the  benefit  of 
his  private  business.  You  are  to  say  whether  a  man  shall  be  stopped 
short  in  an  honest  endeavor  to  settle  business  differences  by  threatening  to 
disgrace  him  and  to  have  him  dismissed  from  an  honorable  position  in 
the  Army.  These  questions  I  desire  to  press  home  to  you. 

It  has  been  my  good  fortune  in  times  past  to  stand  for  the  glory  and 
the  honor  of  the  Regular  Army  in  this  country.  It  has  been  my  good  for- 
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tune  in  public  places  to  defend  Army  courts.  I  have  undertaken  their 
defense  because  I  believed,  as  I  believe  now,  that  the  officers  of  the  Army 
are  not  separated  from  the  American  people  by  any  wide  gulf.  The  Army 
in  this  country  exists  by  the  consent  of  the  people.  I  have  always  •  be- 
lieved and  do  now  believe  that  it  will  compare  in  its  morale  and  in 
its  intellectual  and  progressive  development  with  any  army  of  the 
world. 

552  I  now  place  in  your  hands  the  fate  of  my  friend,  begging  you 
to  remember  that  by  a  long  and  honorable  service  he  has  built 

himself  a  reputation  which  is  to  be  his  pride  and  his  glory  in  coming 
days,  as  well  as  the  pride  and  glory  of  his  posterity.  I  am  glad  to  say 
that  during  his  long  and  honorable  career  in  the  Army  of  the  United 
States  his  record  and  character  has  been  without  a  spot  or  blemish.  He 
has  held  close  and  confidential  relations  with  the  Government,  which  du- 
ties, though  delicate,  have  been  administered  by  him  without  criticism  or 
fault.  He  is  yet  comparatively  young.  He  has  a  future  before  him,  and 
his  future  necessarily  involves  the  future  of  others.  I  therefore  urge  upon 
this  Court,  iiiview  of  these  considerations,  and  many  others  which  I  have 
not  named,  not  to  strike  a  blow  at  this  officer  at  the  instance  of  accusers 
whose  purposes  and  intentions  are  so  clearly  delineated  iirevery  step  taken 
in  this  investigation. 

Respectfullvy  submitted. 

W.  H.  CALKINS, 
A  ttorney  for  General  Swaim. 

S.  W.  JOHNSTON, 

Of  Counsel. 

553  A  promissory  note  is  a  written  promise  to  pay  a  certain  sum  of 
money  unconditionally.     Smith's  Mer.  Law,  page  263. 

Daniel  says :  "  But  we  think  the  better  language  is  used  by  Byles," 
who  says :  "  No  precise  words  of  contract  are  necessary,  provided  they 
amount,  in  legal  effect  to  a  promise  to  pay."  Daniel  cm  Neg.  Ints.,  section  36. 

The  note  in  this  case  was  a  negotiable  promissory  note.  1  Wait's  Ac. 
and  Def.,  p.  542-3.  Byles  on  Bills,  7  Am.  Ed.,  629,  note  (I). 

A  bill  or  note  on  which  no  time  of  payment  is  specified  is  due  imme- 
diately and  payable  on  demand.  Byles  on  Bills,  sec.  81,  214,  215.  1  Par- 
sons on  Contracts,  6  ed.,  p.  260. 

They  are  valid,  although  no  time  of  payment  is  mentioned,  and  operate 
as  payable  on  demand.  Chitty,  150;  Boehm  v.  Sterling,  7  T.  R.,  427; 
Burthe  v.  Donaldson,  15  Louisiana,  382 ;  Cornell  v.  Moulton,  3  Denio,  12 ; 
Mich.  Ins.  Co.  v.  Leavenworth,  30  Vermont,  20. 

So  where  a  note  does  not  specify  any  day  or  time  of  payment,  it 

554  is  payable  on  demand,  and  is  construed  as  if  it  contained  the  words 
"  payable  on  demand  "  on  its  face.     Story  on  Prom.  Notes,  sec.  29. 

Due  A  B  or  bearer,  &c.,  two  hundred  dollars  and  ffis,  was  held  a  good 
promissory  note.  Here  there  was  no  express  promise  to  pay,  but  the 
promise  was  implied  by  law.  Russell  v.  Whipple,  2  Cowen,  536.  See 
also  Luqueer  v.  Proper,  1  Hill,  256;  Huply  \.  Winslow,  59  Maine,  170; 
Franklin  v.  M<trsh,  6  N.  H.,  364  ;  Suckett  v.  Spencer,  29  Barb.,  180;  Car- 
ver v.  Hayes,  47  Maine,  257;  Brady  v.  Chandler,  31  Mo.,  28  ;  Cummings 
-v.  Gassett,  19  Vermont,  308  ;  Kimball  v.  Huntington,  10  Wendell,  675. 
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An  instrument  is  not  less  a  note  because  it  contains  a  memorandum  tlmt 
the  maker  has  deposited  title  deeds  with  the  payee  as  a  collateral  security. 
Wise  v.  Charlton,  4  A<l<>/r/'.  «v  /•;///«,  786. 

A  writtrii  promise  to  pay  a  sum  certain,  <fec.,  is  a  good  promissory 

note,  although  a  memorandum  at  the  foot  of  it  states  a  different  mode  in 

which  it  may  be  discharged.     Pool  v.  McCrary,  I  Kelly  (6r«.),  31 9. 

555  In  order  to  make  a  promissory  note  negotiable  it  is  not  essen- 
tial that  it  should  in  terms  be  payable  to  bearer  or  order.     Any 

other  equivalent  expression  will  be  of  equal  force  and  validity.  Stoi'y, 
sec.  44 ;  Daniel,  sec.  105-106. 

Promissory  notes  were  made  negotiable  by  statutes  3  and  4  Anne,  ch.  9. 

As  to  this  negotiability  and  the  rights  of  payer  and  indorser,  see  Ed- 
wards on  Sills,  sections  13—14,  15-16. 

.  The  courts  of  Maryland  have  always  held  that  a  note  of  hand  being  a 
chose  in  action,  is  only  assignable  under  the  statute  of  3  and  4  Anne,  chap. 
9,  and  no  notes  are  within  the  statute  for  the  purpose  of  assignment  but 
such  as  are  made  payable  to  A  B,  or  order  or  bearer. 

A  promissory  note  is  negotiable  as  well  after  as  before  it  becomes  due. 
Renwiclc  v.  Williams,  2  JId.,  356. 

556  The  words  "  or  order,"  "  or  bearer,"  and  "  bearer,"  in  notes  are 
words  of  negotiability,  and  the  use  of  either  or  any  of  them  makes 
the  paper  negotiable.     1  Waite's  Actions  and  Defences,  p.   542. 

Story,  Promissory  Notes,  §  14. 


EXHIBIT  O. 
557  ARGUMENT  OF  JEFFERSON  CHANDLER,  ESQ. 

If  the  Court  please,  the  charge  against  the  accused  is  that  in  the  particular 
specified  in  Mr.  Bateman's  letter  to  the  Hon.  Secretary  of  War  of  April 
16,  1884,  he  is  guilty  of  conduct  unbecoming  an  officer  and  a  gentleman, 
such  as  is  condemned  by  Article  61,  section  1342,  of  the  Revised  Statutes 
of  the  United  States,  which  reads  as  follows : 

Any  officer  who  is  convicted  of  conduct  unbecoming  an  officer  and  a  gentleman 
shall  be  dismissed  from  the  service. 

This  statute  contains  in  itself  no  definition  of  the  specific  acts  of  an  offi- 
cer which  call  down  upon  him  the  punishment  denounced  by  it.  What 
conduct  does  not  become  an  officer  and  a  gentleman  within  the  inhibition 
of  this  law  is  to  be  determined  in  the  opinion  and  judgment  of  the  mili- 
tary tribunal  to  whom  the  conduct  complained  of  in  a  given  case  is  sub- 
mitted. 

In  the  legal  constitution  of  the  Army,  that  body  is  made  the  keeper  of 
its  own  conscience.  No  civil  court  has  jurisdiction  to  interpret  the  statute 
in  this  case  alleged  to  have  been  violated.  The  judgment  which  this  pro- 
vision of  the  law  contemplates  and  authorizes  is  not  such  a  judgment  as 
usually  follows  the  determination  of  a  proceeding  civil  or  criminal  in  the 
ordinary  judicature  of  the  country.  No  fine  or  imprisonment  is  prescribed, 
nor  is  a  judgment  for  a  sum  of  money  permitted.  The  object  of  the  stat- 
ute is,  and  the  result  of  this  .inquiry  will  be,  to  fix  a  rule  of  official  conduct ; 
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to  say  simply  whether  the  accused  has,  in  the  matters  developed  here,  acted  as 
became  an  officer  and  a  gentleman ;  to  say  what  degree  of  truthfulness  in  the 
opinion  of  this  Court  is  required  of  an  officer  in  his  private  dealings. 
The  purpose  of  the  statute  under  inquiry  is  to  empower  the  Army, 
558       through  its  tribunals,  to  exact  of  its  officers  such  integrity  and  hon- 
orable conduct  as,  in  the  opinion  of  the  Army  itself,  becomes  a  gen- 
tleman. 

Whether  the  standard  of  conduct  of  military  officers  shall  be  high  or 
low  is  left  by  the  law  wholly  to  the  Army  to  determine.  If  the  flag  of 
official  honor  is  to  be  kept  flying  over  Army  circles  and  Army  transac- 
tions, the  Army  must  keep  it  there.  If  it  is  to  be  hauled  down,  it  must 
be  hauled  down  by  the  hands  of  the  Army  itself.  The  theory  of  Congress 
in  making  the  Army  a  law  unto  itself  is  that  military  training  and  mili- 
tary station  quicken  and  preserve  feelings  of  chivalry  and  a  high  sense  of 
honor.  Whether  this  theory  is  justified,  the  military  courts  must  say.  It 
is  unnecessary  to  look  over  the  history  of  the  statute,  as  it  is  well  known 
to  the  Court.  It  has  from  time  to  time  been  changed  and  amended.  At 
one  period  in  its  history  the  conduct  condemned  in  an  officer  must  have 
been  scandalous  or  infamous,  but  later  on  these  traits  of  acts  condemned 
by  law  were  dropped  and  the  statute  passed  in  its  present  form.  It  will 
not,  I  presume,  in  this  case  be  claimed  that  the  conduct  denounced  by  the 
statute  must  relate  solely  to  the  discharge  of  some  official  duty  of  the  officer 
on  trial.  So  confined  a  construction  of  the  law  would  omit  from  its  cen- 
sure all  deceit  and  fraudulent  and  scandalous  conduct  of  an  officer  in  his 
private  business  or  other  relations,  and  give  immunity  to  habits  and  prac- 
tices which  degrade  a  person  in  any  other  station  of  life. 

The  law  was  designed  to  extend  its  condemnation  to  acts  not  purely 
official  for  many  substantial  legal  reasons.  The  laws  relating  to  the  Army 
are  but  parts  of  one  complete  system.  It  is  one  of  the  principles  of  that 
system  that  there  can  be  no  wrong  without  a  remedy.  An  Army 
559  officer  has  a  life  position,  and  cannot  be  coerced  by  legal  process  to 
appropriate,  his  salary  to  the  payment  of  his  business  debts.  The 
Government  cannot  be  garnisheed  in  a  suit  against  him  by  a  creditor,  and 
unless  there  be  some  rule  of  military  discipline  requiring  him  to  observe 
the  principles  of  common  honesty  in  his  unofficial  conduct,  then  is  he 
placed  by  the  law  itself  in  a  privileged  position,  and  may  perpetrate  frauds 
which  the  law  cannot  reach. 

Can  it  be  succesfully  argued  that  the, Government  may  rightfully  give 
to  an  officer  rank  and  permanent  station  by  means  of  which  he  is  com- 
mended to  all  the  world  as  an  honorable  and  worthy  man,  and  yet  need 
not  hold  him  responsible  in  any  way  for  an  abuse  of  that  position  and 
station?  If  so,  the  Government,  and  the  Army  that  tolerate  disreputable 
characters,  become,  by  their  assent  thereto,  particeps  criminus  in  the  wrong 
done  by  such  persons  in  their  unofficial  intercourse  with  the  world.  Such 
cannot  be  the  law ;  but  on  the  contrary  the  statute  under  consideration" 
invests  the  Army  with  power  which  it  must  justly  and  fearlessly  use  to 
forfeit  the  station  of  an  officer  who  abuses  his  position  in  any  manner  un- 
becoming a  gentleman,  and  a  faithful  exercise  of  this  power  is  the  remedy 
which  the  law  supplies  to  protect  persons  in  good  faith  dealing  with  officers 
from  fraudulent  practices  by  therii. 

So  much  being  said  concerning  the  construction  of  the  statute,  we  will 
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now  turn  to  the  charges  made  ami  the  tacts  of  the  case  as  presented  in  the 
record  of  the  piv-t-nt  inquiry.  The  first  accusation  against  General  Swaiin 
is  set  forth  in  the  following  language : 

Some  two  years  ago  said  D.  6.  .Swaiin,  having  depositol  tin-  sum  of  $5,000,  received 
ii|ii.n  iiis  dcpai  t  HIT  lor  thr  \\YM   u  simple  dnr-bill.  at   his  request,  to  have  in 

560  case  un  accident  should  In-tall  him.     This  amount  was  elu-eki  <l  out  subsequent 
in  tliat  date  by  said  D.  G.  Swaiin,  for  which  we  have  a  mini  her  of  vouchers. 

After  having  drawn  all  the  money  out,  and  the  settlement  being  made,  he  negotiated 
and  transiriTed  tin-  due-bill  for  the  full  amount  with  certain  parties  in  this  city. 

The  due-bill  here  spoken  of  is  in  the  following  language : 

Due  D.  G.  Swaim,  or  order,  $5,000,  for  value  received. 

BATEMAN  &  CO. 
WASHINGTON,  D.  C.,  July  IMh,  1882. 

10  per  cent,  and  interest  6  per  cent. 

Before  consulting  the  facts  which  the  record  furnishes  concerning  the 
origin  and  history  of  the  foregoing  piece  of  paper  it  is  proper  to  speak  of 
the  legal  character  of  the  writing  itself.  The  accuser's  counsel  has  from 
the  beginning,  with  some  pesistency,  maintained  that  the  paper  under  dis- 
cussion was  a  mere  memorandum  of  settlement  between  General  Swaim,  J. 
Stanley  Brown,  and  Mr.  Bateman,  made  about  the  time  of  Mr.  Brown's 
retirement  from  the  firm  of  Bateman  &  Co.  The  paper  bears  upon  it- 
face,  after  stating  the  amount  due,  the  following  expression  :  "  10  per  cent, 
and  interest  6  per  cent."  That  these  expressions  are  as  much  a  part  of 
the  paper  writing  as  the  signature  thereof,  a  glance  at  the  paper  itself  will 
show.  That  these  expressions  must  be  consulted  to  discover  the  legal 
character  of  the  contract  of  which  they  form  a  part,  is  too  palpable  to  need 
authorities  to  sustain,  were  it  not  that  the  accused  has  said  that  he  \\  a- 
privileged  to  cut  off  the  said  expressions  and  put  the  instrument  in  circu- 
lation without  them.  If  this  position  be  the  correct  one  all  the  eminent 
law  writers  who  have  gone  before  the  accused  have  exaggerated  the  dis- 
favor with  which  the  law  regards  the  mutilation  of  written  instru- 
ments. 

561  My  distinguished  adversary  did  not  in  express  terms  say  that 
he  indorsed  the  declaration   of  his  client  that  he  couW  disfigure 

and  mutilate  this  paper  with  impunity,  but  with  rather  an  assuring  smile 
did  say  that  he  would  make  a  contract  to  defend  him  if  he  had  done  so. 
Beyond  this  he  did  not  go.  The  expressions  aforesaid,  written  upon  the 
paper  before  its  delivery,  became  as  much  a  part  of  the  contract  as  any 
other  words  in  it.  Edwards  on  Bills  and  Notes,  page  1 30,  says : 

Where  an  agreement  is  engrafted  on  a  note,  it  takes  from  the  instrument  its  char- 
acter as  a  promissory  note,  and  converts  it  into  an  ordinary  contract. 

And  also : 

To  be  a  promissory  note  the  writing  should  be  one  entire  instrument  for  the  pay- 
ment of  money.  If  it  be  in  form  and  substance  a  note  up  to  a  certain  point,  as  where 
it  is  given  for  the  payment  of  635  pounds  in  installments,  payable  from  time  to  time, 
and  concludes  with  a  provision  that  the  balance,  93  pounds,  shall  be  applied  as  a 
set-off  in  a  manner  specified,  the  instrument  is  not  a  promissory  note. 

It  would  seem  that  the  suggestion  made  by  the  accused  that  he  had  the 
right  to  cut  off  the  paper  the  expressions  here  being  considered,  and  to 
transfer  the  paper  without  them,  by  implication  concedes  that  it  is  neces- 
sary to  cut  them  off  in  order  to  make  the  paper  transferable.  But  one 
has  no  more  legal  right  to  cut  off  from  a  contract  a  provision  in  it  when 
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delivered,  than  he  has  to  insert  a  new  one  in  the  contract  after  delivered. 
To  do  either  would  be  a  clear,  stupid  forgery,  for  forgery  is  defined  to  be 
the  fraudulent  making  or  alteration  of  a  writing  to  the  prejudice  of  an- 
other's right.  The  memorandum  at  the  concluding  part  of  the  paper  has 
in  it  an  element  of  uncertainty.  A  promissory  note  which  passes  in  lieu 
of  money  must  be  certain  in  all  respects.  Mr.  Calkins  said,  in  his 

562  opening  address  to  the  Court,  that  the  10  per  cent,  and  interest  at 
6  per  cent,  referred  to  a  sliding  scale  of  interest  between  10  and  6 

per  cent.  (Page  12  of  the  record.)  In  making  this  statement  he  cast  an 
ominous  look  at  the  accuser,  and  said  he  hoped  that  there  would  be  no 
disagreement  about  the  meaning  of  that  memorandum.  If  this  be  true, 
the  amount  of  interest  to  be  paid  on  the  note  depended  on  the  memoran- 
dum which  the  accused  is  so  eager  to  discard,  and  which,  according  to 
this  statement  and  explanation  of  it,  was  understood  by  all  parties  to  the 
writing  to  be  a  part  of  the  instrument  itself  when  written.  Besides  this, 
a  sliding  scale  of  interest  between  10  and  6  per  cent,  is  an  uncertain  rate 
of  interest,  which  is  inconsistent  with  the  negotiable  character  of  a  note. 
A  promise  to  pay  a  sum  of  money  and  certain  interest,  and  in  addition 
thereto  an  attorney's  fee  at  10  per  cent,  if  suit  is  brought,  is  not  a  nego- 
tiable note,  because  the  last  clause  destroys  it  as  such.  (Bank  vs.  Gay,  63 
Mo.,  page  37.)  Where  a  draft  is  drawn  for  a  certain  sum  of  money  and 
exchange  on  New  York,  it  is  not  negotiable,  because  the  rate  of  exchange  is 
not  fixed  and  certain  in  the  body  of  the  note  .itself.  Precisely  what  bene- 
fit the  accused  hopes  to  derive  from  the  alleged  negotiable  character  of 
this  paper  is  difficult  to  see.  If  negotiable,  he  was  entitled  to  collect  it 
of  Bateman  &  Co.  or  sell  it.  He  had  no  right  to  say  the  amount  of  this 
paper  should  go  into  his  bank  account  and  check  it  out,  and  after  he  had 
done  so,  and  been  paid  the  full  amount  of  said  note,  then  sell  the  paper 
and  use  the  advantages  of  negotiable  paper  to  force  a  wrongful  payment 
of  it  a  second  time.  If  he  has  been  operating  upon  the  plan  of  collecting 
it  twice,  how  does  the  fact,  if  fact  it  be,  that  it  is  negotiable  work  to  his 
advantage.  The  only-significance  in  this  case  of  the  suggestion  that 

563  the  paper  offered  in  evidence  is  negotiable,  is,  that  being  negotiable, 
this  quality  of  the  paper  enabled  the  accused  to  transfer  it  to  a 

third  person  after  it  had  once  been  paid  to  compel  a  second  payment  of  it. 
But  the  evidence  in  this  case  fully  explains  the  character  of  the  contract 
between  Bateman  &  Co.  and  the  accused.  Mr.  Brown  says  that  he  rep- 
resented to  General  Swaim  that  he  was  going  to  retire  from  the  firm,  and 
that  he  wanted  to  adjust  his  indebtedness  to  Swaim.  Swaim  loaned  Brown 
$4,000,  and  had  his  note  for  $5,000  and  collaterals  to  secure  it.  It  is  not 
disputed  that  Brown's  indebtedness  to  Swaim  was  composed  of  a  loan  of 
$4,000  cash,  and  a  check  by  Swaim  on  Batemau  &  Co.  for  $1,000  move, 
which  never  was  paid.  It  is  not  denied  that  before  Brown  went  out  of 
tire  firm  he  gave  Swaim  credit  on  the  bank-books  for  $5,000,  and  charged 
that  account  with  the  check  for  SI, 000,  which  was  unpaid.  Bateman  says 
he  gave  the  due-bill  to  Swaim  to  represent  that  account  as  placed  on  the 
books  by  Brown,  and  that  the  memorandum  at  the  bottom  was  made  to 
indicate  that  Swairn  was  entitled  to  10  per  cent,  of  the  profits  which  might 
thereafter  be  ascertained  to  be  due  Brown  from  Bateman  &  Co.  This  diu>- 
bill  being  made  and  delivered  to  Swaim,  was  it  or  was  it  not  the  under- 
stand in  ir  of  all  the  parties  to  it  at  the  time  that  it  was  made  that  the  amount 
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thereof  should  go  into  the  bank-account  to  Swaim's  credit?  Brown  so 
understood  it,  for  he  entered  it  in  the  hunk-hook-  with  his  o\vn 'hand. 
Bateman  swears  that  he  gave  the  due-hill  simply  a-  evidence  that  that 
credit  had  been  or  would  be  made  in  the  books,  and  put  the  10  per  cent, 
memorandum  on  the  paper  to  represent  the  intnvM  whirh  Swaim  had  in 
the  profit  of  Brown,  (ieneral  Swaim,  the  only  other  party  interested  in 
the  account,  page  291  of  the  record,  says,  in  answer  to  the  following 
question : 

564  Did  yon  mean  to  have  the  Secretary  of  War  belii-vc   from  that    that  this 
$f>,000  due-bill  or  item  had  not  goin>  into  your  account  with  Hati-man  &  Co.  t — 

A.  I  meant  to  state  what  was  the  fact,  as  I  uml<-rMood  it— that  I  had  this  open  ac- 
count there,  subject  to  check,  and  besides  that  I  had  loaned  this  $5,000,  which  they 
might  carry  into  their  account  as  they  pleased. 

In  addition  to  that  statement  of  General  Swaim,  Mr.  Calkins,  in  his 
opening  address  to  the  Court,  having  first  derived  his  information  from 
General  Swaim,  says  (pages' 11  and  12  of  record) : 

Now,  here  is  a  fact  which  might  as  well  be  known  here,  that  on  the  20th  of  July 
there  was  carried  into  Bateman's  accounts  this  $5,000  on  his  books.  That  is  tun. 
The  fact,  however,  is  that  it  escaped  General  Swaini's  attention  for  some  little  time 
afterward. 

But,  more  than  this,  the  occasion  under  which  this  went  into  the  ac- 
count and  the  circumstances  surrounding  it  contribute  invincible  proof 
that  all  parties  to  the  transaction  then  understood  it  alike.  General 
Swaim  had  then  received  and  then  understood  the  last  account-current 
that  had  been  or  was  to  be  delivered  to  him  from  Bateman  &  Co.,  cover- 
ing the  period  that  Mr.  Brown  had  been  a  member  of  the  firm.  It  was 
as  important  to  General  Swaim  to  settle  correctly  his  former  account  as  it 
was  Brown's  individual  account,  but  the  firm  account  lay  before  General 
Swaim  and  showed  him  indebted  to  the  firm,  with  no  stock  transactions 
pending,  $307.48.  The  firm  had  presented  this  account  about  twenty 
days  previous,  and  General  Swaim  understood  it  and  accepted  it.  He  did 
not  at  that  time,  or  ever  afterward,  object  to  that  balance.  .  He  settled 
Brown's  individual  account,  never  once  alluding  to  the  firm  account.  It 
was  at  the  time  the  old  firm  was  closing  up  and  a  new  one  was 

565  about   to  form — at   a   time  of  all  others — when  his  interest  im- 
pelled him  to  know  how  he  stood  with  the  firm   which  Brown 

was  leaving,  as  well  as  with  Brown  himself,  and  he  accepted  and  retained 
the  firm's  statement  of  his  account  and  was  silent  concerning  it.  The  rule 
of  law  applicable  to  such  a  case  is,  that  he  who  is  silent  when  he  should 
speak  will  uot  be  heard  to  speak  when  he  would.  But  is  there  anything 
in  the  state  of  the  account  of  General  Swaim  with  the  bank  prior  to  July 
1st,  1883,  which  gives  the  faintest  plausibility  to  the  claim  of  good  faith 
of  General  Swaim  in  now  questioning  it.  Mr.  Browii  swears  that  he 
knows  that  the  balance  of  General  Swaim's  account,  as  rendered  to  him  in 
-July,  was  and  is  correct.  -He  further  swears  that  he  kept  personal  super- 
vision of  the  accounts  during  the  happening  of  the  transactions  recorded 
in  the  books,  and  knows  that  General  Swaim's  dealings  with  the  bank 
were  correctly  put  upon  the  books.  Mr.  Brown  also  says  that  he  pre- 
sented the  $1,000  check,  which  was  a  part  of  the  $5,000  loan,  to  General 
Swaim  for  payment  several  times,  and  no  claim  was  made  by  General  ^ 
Swaim  on  either  of  the  occasions  when  he  so  presented  it,  that  he,  Swaim, 
had  money  in  the  bank  to  pay  the  check,  but  on  the  contrary  lie  promised 
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that  he  would  come  to  the  bank  and  make  it  good.  Mr.  Bateman  swears 
that  the  books  show  the  real  truth  respecting  the  accounts  of  General 
Swaim  which  are  therein  contained.  The  books  themselves  have  been 
produced  and  critically  examined,  and  confirm  the  statements  of  Brown 
and  Bateman  with  a  convincing  power  that  cannot  be  overcome.  In  ad- 
dition to  this, 'it  is  shown  that  the  monthly  and  in  most,  if  not  all,  the 
daily  transactions  of  Swaim  with  the  bank,  statements  were  made  to  him 
of  those  transactions  and  were  retained  by  him  to  this  time. 

What  is  the  answer  to  all  this  proof?     Does  Swaim  deny  the 

566  accuracy  of  the  books  in  any  particular  ?  •  No.     Does  he  say  they 
are  not  true  in  whole  or  in  part  ?     No.     "What,  then,  is  there  in 

this  case  to  perplex  the  mind  of  the  Court  in  arriving  at  a  conclusion. 
The  only  resource  left  to  the  defense  under  this  evidence,  the  only  color- 
able excuse  which  the  ingenuity  of  his  able  counsel  can  suggest,  is  that 
General  Swaim  did  not  anfl  does  not  understand  his  account.  Mr.  Calkins, 
in  his  address  to  the  Court,  on  page  12,  says : 

Bnt  when  these  accounts  were  made  out,  as  we  will  endeavor  to  show  them  to  you, 
made  out  in  the  way  brokers  make  out  their  accounts,  so  that  neither  General  Swaim 
nor  anybody  else,  unless  he  is  a  stock-broker,  can  tell  anything  about  them,  unless 
they  see  the  balance,  and  that  is  all  they  can  tell  about  them,  and  if  you  gentlemen 
have  been  so  unfortunate — I  presume  you  never  have — as  to  engage  in  that  kind  of 
business,  you  know  that  to  an  ordinary  individual  these  accounts  are  just  as  unintel- 
ligible as  Latin,  Greek,  or  Hebrew.  I  say  that  when  these  accounts  were  made  out 
he  (speaking  of  General  Swaim)  could  not  tell  the  condition  of  things  from  them. 

General  Swaim  in  his  testimony  undertakes  simply  to  confirm  his  al- 
leged ignorance  of  these  accounts  and  his  lack  of  understanding  of  them. 
He  does  not,  in  any  part  of  his  statement,  swear  that  they  are  in  anywise 
untrue.  On  the  contrary,  he  says,  page  — ,  that  he  cannot  tell  at  this 
instant  of  time  that  Bateman  &  Co.  owe  him  a  single  dollar  not  shown 
to  be  due  on  the  books.  In  his  despair  at  the  strength  of  the  evidence 
offered  by  the  accused,  he  finds  no  other  escape  than  to  retire  behind  the 
intrenchment  of  invincible  stupidity.  If  I  really  believed  in  the  justness 
of  this  defense  and  in  his  alleged  desolate  mental  condition,  I  would  as- 
sume that  appropriate  melancholy  that  becomes  one  in  the  presence 

567  of  a  shattered  intellect;  but  I  am  compelled  to  resent  the  intimation 
that  the  eminent  officer  who  presides  over  the  Military  Bureau  of 

Justice  of  the  Army  has  not  sufficient  mental  energy  to  compute  6  and  6. 

To  establish  a  degree  of  ignorance  in  General  Swaim  that  will  relieve 
him  from  the  effect  of  this  proof  has  been  the  incessant  labor  of  Mr. 
Calkins  during  this  entire  inquiry,  and  I  have  noticed  with  increasing  sad- 
ness the  vain  effort  of  Mr.  Calkins,  in  sympathy  with  his  client,  to  prove 
to  the  Court  that  he,  Calkins,  knows  very  much  less  than  he  actually 
does. 

The  plea  of  lack  of  understanding  of  the  accused  will  not  do.  He  is 
not  as  dull  as  the  exigencies  of  this  case  seem  to  require  him  to  appear. 
If  it  were  true  that  he  is  deficient  in  knowledge  to  the  degree  that  he  can- 
not understand  an  ordinary  business  transaction  of  the  plainest  character, 
still  it  is  in  proof  from  his  own  witness  (Terry)  that  he,  Terry,  is  capa- 
ble of  unraveling  the  most  intricate  and  perplexing  business  records,  and 
that  he,  Terry,  found  no  difficulty  in  understanding  the  papers  submitted 
to  General  Swaim  byBatemaii  &  Co.,  and  that  he  was  quite  able,  after 
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examining  them,  to  explain  the  whole  transaction  to  General  Swaim  him- 
self. On  page  362  he  says  : 

You  understand  this  account,  do  yon  (handing  paper  marked  A  to  witness)  T— A. 
I  do. 

Q.  You  were  able  to  explain  that  account  fully  to  General  Swaim,  were  you  not  ? — 
A.  Of  course.  There  are  drafts 

8.  (Interposing.)  Answer  the  question.     You  were  able  to  explain  that  account 
y  to  General  Swaim,  were  you  nott — A.  O,  yes,  so  far  as  figures  were  concerned. 
Q.  You  say  you  understood  them  t — A.  Yes,  sir. 

In  addition  to  the  clear  understanding  of  the  papers  which  this 

568  witncr-s  -ays  he  p6ssessed,  lie  \\a-  asked  concerning  his  effort  to  get 
other  papers  which  he  claimed  General  Swaim  did  not  have.     On 

page  363  he  was  asked  : 

Did  you  not  say  that  Mr.  Batemau  said  that  he  would  supply  him  the  papers? — A. 
Yes,  sir. 

Q.  You  say  Bateman  said  to  him,  as  I  understood  you  to  say  yesterday,  that  he 
would  furnish  any  papers  that  he  did  not  have. — A.  Yes,  sir. 

Q.  Were  there  any  papers  demanded  that  he  did  not  have  f — A.  There  was  a  state- 
ment covering  some  time. 

Q.  That  was  furnished? — A.  That  was  furnished  (referring  to  paper  marked  D.) 

Q.  Was  that  the  only  one  that  was  demanded  ? — A.  That  is  the  only  one  that  I 
recollect. 

Q.  All  the  rest  of  the  papers  that  General  Swaim  wanted  were  there,  with  the  ex- 
ception of  this,  and  he  made  a  demand  for  this  paper  alone ;  was  this  the  only  paper 
that  he  made  demand  for? — A.  No;  I  made  a  demand  in  regard  to  sales,  and  he  gave 
me  the  dates  of  them  and  then  afterward  I  told  him  to  furnish  a  statement  of  the 
iaterim  covered  by  some  of  the  papers,  and  he  furnished  them. 

Q.  And  the  paper  that  he  did  furnish  did  cover  the  interim  ? — A.  Yes,  sir. 

Q.  Did  yon  ask  him  to  explain  anything? — A.  No,  sir;  I  did  not. 

Q.  In  all  the  visits  that  you  made  to  the  bank,  yon  did  not  ask  either  Mr.  Bate- 
man  or  Mr.  Crane  to  explain  a  single  item  in  one  e»f  these  accounts? — A.  No,  not  a 
single  item  in  one  of  these  accounts. 

Whatever  his  unaided  ability  is  to  understand  a  plain  business 

569  account,  it  is  in  proof  made  by  himself  that  the  entire  record  of 
his  business  transactions  with  Bateman  &  Co.  were  before  him 

before  he  transferred  the  due-bill  to  Bright,  Humphrey  &  Co.,  and  were 
fully  understood  by  him,  if  his  own  witness  is  to  be  believed.  Mr.  Crane, 
who  was  called  upon  this  same  point  by  the  accused,  swears  that  he  did 
explain  to  this  expert  everything  he  desired  to  know  about  these  accounts, 
showing  him  the  ledger,  the  copy-book  containing  the  account-current  sent 
monthly  to  General  Swaim,  and  that  when  Terry  left  the  bank  for  the 
last  time  he  appeared  to  be,  and  in  Crane's  belief  was,  fully  satisfied  of  the 
correctness  of  these  accounts.  How  shallow  then  is  the  pretense  that 
General  Swaim  did  not  understand  it.  But  it  appears  from  further  proof 
in  the  case  that  General  Swaim's  lack  of  understanding  did  not  extend  to 
these  entire  accounts,  but  was  limited  to  four  of  them  in  which  he  sus- 
tained a  loss.  He  presents  an  account  to  this  Court  made  up  from  the 
papers  which  he  says  he  received  from  Bateman  &  Co.,  which  in  all  things 
agree  with  the  accounts  furnished  by  Batemau  &  Co.,  except  it  omits  four 
transactions  which  resulted  in  a  loss  to  General  Swaim.  So  that  the  real 
lack  of  understanding  that  is  here  in  proof,  is,  when  sifted  to  an  ultimate 
result,  that  General  Swaim  cannot  understand  on  what  principle  he  is  to 
be  held  for  a  loss  while  engaged  in  buying  and  selling  stocks  on  specula- 
tion. 

Mr.  Brown  U-stifH's  that  (reiu-ral  Swaim  <rave  him  tin-  order  in  person 
to  purchase  the  Reading  stock,  which  was  afterward  sold  at  a  loss,  and 
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which  was  omitted  from  General  Swaim's  account.  It  is  in  proof  also 
that  General  Swaim  omitted  a  transaction  in  Central  Pacific  which  was 
reported  to  him  on  one  of  the  tickets  which  he  claims  fully  to  understand. 
He  has  produced  in  this  Court  a  ticket  which  shows  upon  its  face  two* 
transactions  in  stock  on  his  account;  one  of  them  relates  to  Pacific 

570  Mail  stock,  which  resulted  in  a  profit  to  General  Swaim,  the. other 
transaction  on  the  face  of  the  same  ticket,  reported  in  precisely  the 

same  way,  relates  to  Central  Pacific  stock  in  which  there  was  a  loss  to 
General  Swaim.  He  reports  the  profit  and  omits  a  report  of  the  loss.  So 
that  his  understanding,  when  pushed  to  a  complete  analysis,  shows  this 
infirmity:  that  while  he  has  a  clear  conception  of  a  gain  his  dullness  sets 
in  and  overspreads  his  mind  in  the  presence  of  a  loss.  We  submit  that 
such  a  lack  of  understanding  is  hardly  distinguishable  from  moral  turpi- 
tude, and  the  pretense  that  General  Swaim  is  afflicted  with  such  lack  of 
understanding  is  a  false  pretense,  and  is  only  relied  upon  in  this  case  be- 
cause there  is  nothing  else  to  relieve  him  from  the  charges  here  preferred. 
It  is  to  cut  out  the  advantage  which  a  party  might  claim  from  such  a 
pretended  lack  of  knowledge  of  his  own  dealings  that  the  rule  of  law  re- 
quires him  to  object  to  an  account  furnished  him  within  reasonable  time, 
otherwise  he  becomes  conclusively  bound  by  it.  In  the  case  of  Wiggins 
vs.  Burkharn,  10  Wallace,  129,  the  Court  sa^s: 

An  account  rendered  and  not  objected  to  within  a  reasonable  time  is  to  be  regarded 
as  admitted  by  the  party  charged  to  be  prima  fade  correct.  If  certain  items  in  an 
account  under  such  circumstances  are  objected  to  within  a  reasonable  time,  and 
others  not,  the  latter  are  to  be  regarded  as  covered  by  such  admission.  Between  mer- 
chants at' home  an  account  presented  and  remaining  unobjected  to  after  the  lapse  of 
several  posts  is  treated,  under  ordinary  circumstances,  as  being  by  acquiescence  a 
stated  account. 

The  Court  says,  on  page  131 : 

The  principle  which  lies  at  the  foundation  of  evidence  of  this  kind  is  that 

571  the  silence  of  the  party  to  whom  the  account  is  sent  warrants  the  inference  of 
the  admission  of  its  correctness. 

If  there  was  any  original  misunderstanding  of  this  account,  which  we 
deny,  the  proof  here  establishes  beyond  any  reasonable  controversy  that 
that  misunderstanding  was  all  cleared  up  by  explanation  made  whenever 
required,  long  previous  to  the  transfer  of  this  due-bill  to  Bright  &  Hum- 
phrey; and  the  proof  is  that  at  the  time  of  such  transfer  there  was  no 
reasonable  ground  to  believe  that  General  Swaim  did  not  know  that  Bate- 
man  &  Co.  was  not  in  his  debt  to  exceed  $40. 

During  the  time  that  Mr.  Brown  was  a  member  of  the  firm  of  Bate- 
man  &  Co.  the  French  claim  transaction  was  had.  Brown  and  Bate- 
man  establish  an  absolute  purchase  of  this  claim  by  General  Swaim,  and 
the  books  nf  their  banking-house  confirm  that  statement  to  a  degree  that 
expels  all  doubt  upon  the  subject.  It  is  true  that  General  Swaim  denies 
these  statements  made  in  regard  to  it,  but  I  shall  have  occasion  heivuiUT 
to  ask  the  Court  to  estimate  the  legal  value  of  General  Swaim's  testimony. 
Before,  however,  reviewing  the  inexplicable  contradictions  of  General 
Swaim,  contained  in  this  record,  it  is  well  to  go  entirely  through  his  ac- 
counts and  dealings  with  Bateman  &  Co.  After  leaving  the  period  when 
Brown  went  out  of  the  concern,  the  private  and  firm  dealings  being  all  ad- 
justed, the  accounts  of  General  Swaim  continued  in  the  new  firm.  It  will 
be  remembered  that  from  that  time  forward  onlv  one  transaction  occurred 
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which  Colonel  Calkins  complains  of  in  his  opening  address  to  the  Court. 
This  trail-action  i>  set  forth  in  the  following  -tati'innit  of  Colonel  Calkin-: 

He  had  also  at  Mr.  BftlMUUl's  suggestion  invested  $1,600  in  certain  mining  Htm -k> 
on  certain  representations  which  he  will  tell  you  about.     At'ti -rwards  on  iiujniry  he 
con  lil  not  get  the  stock.     He  asked  for  it  a  half  dozen  times,  but  he  could  get 
.".:•,'      no  information  about  it.     He  became  very  much  dissatisfied.     He  then  wrote  a 
letter  to  the  firm,  delivering  it  to  a  messenger,  as  we  will  show,  who  deliv.-n-.l 
it  to  Hateinan  A:  Co.,  demanding  an  iustantanenus  surrender  of  these  securities.    That 
i>  i  a  ken  out  of  the  ordinary  stock-broker's  business,  these  sums  of  money  were  ad- 
vanced for  a  specific  purpose,  and  when  an  agent  purchased  these   things,  of  course 
the  ]irineip:i!  was  entitled  at  any  time  on  the  payment  of  a  commission  to  the  deliv- 
ery of  tlie.se  specified  articles  agreed  for. 

He  became  very  much  dissatisfied  about  it.  The  complaint  is  that  Bat« - 
man  cV:  Co:  bought  the  Columbia  copper  stock  for  General  Swaim,  but 
would  not  let  him  have  it,  though  purchased  for  him.  The  Court  will 
remember  that  we  were  given  notice  to  produce  a  letter  said  to  bear  date 
February  21st,  1883,  formally  and  solemnly  demanding  possession  of  the 
withheld  stock.  Neither  the  letter  nor  a  copy  thereof  has  appeared  in  this 
investigation,  nor  has  the  alleged  messenger  been  shown  to  possess  any- 
thing more  than  an  ideal  existence.  Later  on  the  stock  transaction  took 
a  new  shape,  and  the  wrong  done  to  the  accused  by  Bateman  &  Co.  con- 
sisted in  disregarding  instructions  jn  the  purchase  of  the  stock,  and  not 
in  the  wrongful  withholding  of  it  after  purchase,  as  was  at  first  asserted. 
On  page  91,  while  this  stock  was  under  inquiry,  the  President  said : 

Will  Mr.  Calkins  please  inform  the  Court  of  the  object  of  this  cross-examinatioa  1 
Mr.  CALKIXS.  With  pleasure.     The  object  is  to  show  that  General  Swaim  became 

dissatisfied  with  these  investments  made  by  his  agent,  the  agent  not  having  carried 

out  the  instructions  which  General  Swaim  gave  him. 

This  statement  was  made  with  reference  to  this  copper  stock, 
•573       as  will  appear  from  the  records,  about  which  Mr.  Calkins  was  then 

examining  Mr.  Batemau. 

Further  oil  in  this  very  inquiry  it  appeared  by  correspondence  between 
Batemau  &  Co.  and  General  Swaim  that  stock  numbered  2  and  3  had 
been  correctly  reported  to  General  Swaim  at  the  time  of  the  purchase,  and 
that  General  Swaim,  after  receiving  a  report  of  the  purchase  in  his  behalf, 
tried  to  sell  this  very  stock  in  Kansas. 

Concerning  this  stock  Mr.  Bateman  swore  that  he  bought  it  for  Gen- 
eral Swaim  and  rendered  him  an  account  thereof  at  once.  This  is  conclu- 
sively shown  by  the  letter  dated  February  5th,  1883,  and  introduced  in 
evidence  by  the  accused  himself  and  found  on  page — .  This  being  estab- 
lished, no  ground  of  complaint  on  the  part  of  the  accused  exists.  Not- 
withstanding, however,  he  fully  understood  the  true  nature  and  condition 
of  this  transaction  when,  this  Court  convened  and  when  he  went  on  the 
stand,  he  represented  to  this  Court  first  that  Bateman  would  not  deliver 
the  stock  to  him  after  buying  it;  second,  when  that  pretense  failed  him, 
he  alleged  as  a  substitute  for  his  first  complaint  that  he  instructed  Bate- 
man to  buy  number  2  stock  and  understood  he  bought  for  him  number  2 
and  3  stock.  He  so  incensed  Colonel  Calkins  over  this  alleged  disobedience 
of  instruction  on  the  part  of  Bateman  &  Co.  that  he  (Calkins.)  grew  radi- 
antly eloquent  in  denunciation  of  it.  When  the  letter  of  Bateman,  all 
the  time  in  the  hands  of  General  Swaim,  was  in  evidence,  it  showed 
574  that  the  purchase  was  as  ordered,  and  then  it  was  that  Colonel  Cal- 
kins announced  that  after  consultation  with  his  associate,  Judge 
Johnston,  he  had  concluded  to  say  nothing  more  about  the  copper  stock. 
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It  will  be  kept  in  miud  that  though  his  attorneys  did  not  know  the  pre- 
cise status  of  the  copper-stock  transaction  when  this  inquiry  began,  Gen- 
eral Swaim  did.  He  then  had  in  his  possession  Batemau's  letter,  report- 
ing the  purchase  of  the  stock  for  him,  and  the  kind  purchased.  This  let- 
ter he  withheld  to  the  last,  and  when  asked  why  he  did  not  introduce  it, 
said  he  did  not  want  to.  Afterward  he  explained  by  saying  that  his  coun- 
sel did  not  want  him  to.  Cau  it  be  the  rule  of  military  inquiry  that  the 
accused  may  deceive  the  Court  if  he  can  ?  Is  military  discipline  so  in- 
dulgent to  an  officer  of  the  age  and  rank  of  the  accused  that  he  may  ex- 
periment with  the  Court  ?  And  though  sworn  to  tell  the  truth,  tell  only 
a  part  of  it,  and  pervert  the  part  told?  General  Swaim  cannot  darken 
this  part  of  the  case  by  any  want  of  understanding.  He  held  in  his  ex- 
clusive possession  when  he  transferred  the  due-bill,  and  when  this  Court 
met,  the  written  history  of  the  copper-stock  transaction.  Possessing  that 
information  his  statement  under  oath  respecting  it  is  as  follows  : 
And  the  Columbia  stock  I  never  knew  anything  about.  I  believed  it  to  be  a  fraud. 

On  page  304  is  the  following  : 
You  knew  the  character  of  the  stock  ? — A.  I  knew  nothing  about  it. 

On  page  328  is  the  letter  which  he  himself  introduced,  showing  that  it 
was  fully  explained  to  him  at  the  time  of  purchase.     He  was  questioned 
further  about  his  knowledge  of  that  stock,  and  on  page  331  is  the  follow- 
ing: 

575  Q.  So  that  at  this  date  you  knew  precisely  the  character  of  yonr  copper  stock, 
did  yon  ? — A.  I  suppose  so. 

Q.  Then  why  did  you  say  at  the  early  stage  of  this  case  that  you  knew  nothing 
about  it  ? 

Then  followed  an  argument. 

On  page  332  is  the  following  examination : 

This  letter  we  are  speaking  of  was  written  before  that  other  one  ? — A.  I  pre- 
sume so.  - 

Q.  At  the  time  you  introduced  this  other  letter  you  had  this  one  in  your  posses- 
sion ? — A.  Certainly. 

Q.  And  this  was  the  letter  which  reported  the  sale  to  you,  and  that  was  the  letter 
•which  called  upon  you  in  general  terms  afterwards  to  pay  for  it  ? — A.  It  reports  the 
purchase  afterwards. 

Q.  The  other  letter  is  dated  September  the  13th  and  this  September  the  5th ;  now 
if  you  wanted  the  Court  to  understand  this  transaction  fairly  why  did  you  not  offer 
this  letter  instead  of  the  other  ? — A.  Because  I  did  not  want  it  offered. 

Q.  But  this  letter  referred  to  this  stock.  You  said  you  were  willing  to  place  it  out 
there.  Mr.  Calkins  has  asked  you  whether  you  were  going  to  try  to  place  some  stock 
in  Kansas.  That  is  the  identical  stock,  is  it  not  ? — A.  Yes. 

Q.  You  would  not  undertake  to  place  any  stock  that  you  did  not  believe  was 
good  ? — A.  No,  sir ;  I  did  not  place  any  there,  but  I  believed  it  to  be  good. 

Q.  So  that  you  at  the  time  it  was  purchased  for  you,  and  when  you  paid  for  it,  you 
believed  it  to  be  good  ? — A.  Yes,  sir. 

First,  he  swears  that  he  knew  nothing  about  it  and  believed  it  to 

576  be  a  fraud.     Second,  that  he  knew  nothing  of  its  character.     Third, 
that  he  knew  its  character  and  all  about  it  when  he  purchased  it. 

Fourth,  he  believed  it  to  be  good  when  he  purchased  it.  If  this  traffic  in 
stock  is  a  mere  business  affair,  as  Mr.  Calkins  argues,  with  which  the  Conn 
has  nothing  to  do,  still,  is  the  accused  under  no  obligation  to  speak  the  truth 
before  this  Court  ?  If  so,  can  his  statement  that  he  knew  nothing  about 
the  stock  be  reconciled  with  his  statement  that  he  knew  all  about  it?  Can 
both  the  statements,  first,  that  he  knew  nothing  of  the  character  of  the 
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stock  and  believed  it  to  be  a  fraud,  mid.  -e d,  that  he  knew  all  about  its 

character  and  believed  it  to  be  pood,  be  true?  If  a  military  officer  may 
plunge  into  the  riot  and  carnival  of  stock  speculation  to  the  extent  of  pos- 
sessing the  slang  of  that  business,  without  violating  any  rule  of  the  Army, 
must  lie  not,  when  called  on  by  his  superior  officers  to  explain  his  deal- 
in--,  -|ical<  llu-  truth  '.'  I !'  ii<>t.  \\  here  doe>  tin-  lusted  honor  of  tin-  Army 
find  expiv.— ion?  While  sj)eaking  of  the  reliance  to  be  placed  upon  Gen- 
eral Swaim'-  testimony,  it  i-  proper  to  call  attention  to  other  incidents  of 
variance.  On  page  269,  speaking  of  the  account  which  he  himself  intro- 
duced in  evidence,  is  the  following: 

You  did  not  swear  that  this  account  was  made  up  and  correctly  reflected  the  ac- 
counts as  shown  on  some  other  papers? — A.  I  said  it  was  made  up  from  the  ticket* 
furnished  me,  and  these  tickets  which  I  have  that  had  been  furnished  me  by  13ateman 
&  Co. 

Q.  Do  these  correctly  reflect  the  paprrs  which  you  took  it  from? — A.  Ortuinly. 

Q.  Now,  did  you  tell  the  Court  that  this  tells  all  the  transaction  you  h.ad  with  Bate- 
man  &  Co.  ?— A.  All  that  I  had  tickets  for. 

Then  on  page  272 : 

577  Now.  here  in  the  same  month  appears  one  hundred  Central  Pacific.     That  is 
left  off  tin's  statement  which  you   furnished   here  the  other  day.      Will  you  tell 

the  Court  that  that  is  not  a  correct  statement  of  the  transaction  that  yon  had  with 
Bnteinan  &  Co.  concerning  Central  Pacific  at  that  time  ? — A.  1  will  say  that  I  had 
no  tickets  for  it,  or  it  would  have  been  on  that. 

It  appears  on  one  of  the  tickets  offered  in  evidence  by  the  accused  which 
mentions  a  transaction  in  Pacific  Mail  stock  that  he  had  al-o  a  transaction 
concerning  one  hundred  Central  Pacific.  The  Central  Pacific  transaction 
is  reported  to  him  on  the  same  piece  of  paper  reporting  the  Pacific  Mail 
stock  transaction.  The  Pacific  Mail  transaction  resulted  in  a  gain  to  the 
accused ;  the  Central  Pacific  transaction  in  a  loss.  The  transaction  show- 
ing the  gain  is  taken  from  the  ticket  and  the  transaction  showing  the  loss 
is  omitted.  This  omission  cannot  be  explained  on  the  theory  of  darkness 
of  understanding.  General  Swaim  himself  swears  that  he  fully  and  al- 
ways understood  the  tickets.  These  transactions  both  appear  on  one  and 
the  same  ticket,  and  this  ticket  he  himself  produced  in  evidence. 

In  regard  to  the  memorandum  on  the  due-bill,  he  tells  Mr.  Calkins  that 
it  expressed  an  agreement  for  a  sliding  scale  of  interest,  while  on  the  stand 
as  a  witness  he  swears  that  he  did  not  know  for  three  months  afterward 
that  there  was  any  memorandum  at  all  on  the  due-bill. 

.In  his  indorsement  to  the  Secretary  of  War  he  says  at  the  time  of  writ- 
ing the  due-bill  it  was  in  the  hands  of  Bright  &  Humphrey,  when  the 
fact  is,  as  shown  by  Parker  and  Swaim's  admission  to  Bateman,  that  he 
knew  it  was  then  in  Parker's  hands.  The  custody  of  the  due-bill  at  the 
time  was  a  matter  of  no  consequence,  were  it  not  for  the  fact  that 

578  Mr.  Bateman  in  his  second  letter  had  declared  to  the  Secretary  of 
War  that  the  due-bill  had  been  delivered  up.     General  Swaim,  in 

order  to  neutralize  the  effect  of  that  statement  on  the  mind  of  the  Secre- 
tary of  War,  said  in  his  indorsement  that  the  due  bill  was  still  in  the 
hands  of  Bright  &  Humphrey,  though  he  had  the  day  before  guaranteed 
in  writing  to  take  it  out  of  their  hands,  and  knew  that  hours  previously  to 
that  time  the  due-bill  had  reached  the  custody  of  Parker.  The  surrender 
of  it  to  Parker  by  Humphrey  occurred  in  Swaim's  own  office.  He  also 
.-aid  to  the  Secretary  of  War  that  the  due-bill  was  negotiable,  and  that  he' 
transferred  it  in  due  course  of  business.  In  his  testimony  he  says  he  un- 
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derstands  the  meaning  of  the  word  "  negotiable  "  and  of  the  term  "  due 
course  of  business,"  and  that  he  used  both  in  the  sense  which  the  law  gives 
them. 

On  page  284  is  the  following  : 

What  is  the  legal  quality  of  a  negotiable  instrument,  with  reference  to  its  effect 
upon  the  instrument  iu  the  hands  of  a  third  person?  Does  he  take  an  absolutely 
perfect  title  to  it  exclusive  of  the  equities  between  the  original  parties  ?  Is  that  the 
meaning  of  negotiability  ? — A.  Yes,  sir. 

Q.  And  you  used  this-'word  "  negotiable  "  in  that  meaning  when  you  used  it  in  that 
letter  ? — A.  I  presume  so. 

On  page  285  is  the  following  : 

For  instance,  if  you  say  that  you  transfer  a  piece  of  negotiable  paper  in  the  due 
course  of  business,  you  mean  that  you  transfer  it  before  it  was  due  for  a  valuable 
consideration  to  a  person  who  takes  it  for  a  specific  amount,  do  you  not  f — A.  It  may 
l)e  that. 

'    In  the  testimony,  however,  he  says  that  Humphrey  had  no  specific 
interest  in  the  due-bill ;  that  he  (Swaim)  was  to  hire  the  attorney  to  prose- 
cute the  claim  and  pay  all  the  costs  of  the  suit  if  defeated.     Again 

579  he  swears  that  he  transferred  it  to  avoid  notoriety  of  having  his 
stock  accounts  exposed,  and  in  the  same  testimony  says  that  he 

knew  all  his  stock  transactions  would  be  exposed  in  the  suit,  notwith- 
standing the  transfer.  Respecting  the  time  when  he  first  knew  that  the 
due-bill  went  into  his  account,  he  testifies  as  follows,  beginning  on  page 
292: 

,  When  did  you  first  know  that  the  five  thousand  dollars  did  go  to  the  account  T — 
A.  The  first  intimation  that  I  had  that  they  had  carried  it  into  the  account  must 
have  been  in  that  general  statement  that  came  last  winter. 

Q.  That  consolidated  account  ? — A.  Yes,  sir. 

Q.  That  was  dated  the  15th  of  November,  1883,  was  it  ? — A.  I  do  not  think  it  bears 
any  date. 

Q.  At  the  time,  however,  that  you  transferred  it  to  Humphrey,  yon  knew  it  had 
been  in  your  account  ? — A.  It  had  never  been  in  my  account. 

Q.  Did  you  not  say  a  moment  ago  that  the  first  knowledge  you  had  that  they  had 
carried  it  into  your  account  was  when  they  rendered  you  that  consolidated  state- 
ment ? — A.  No,  sir;  I  think  not.  I  stated  this,  that  the  first  item  of  that  account  of 
credit  of  any  amount  that  I  received  from  Bateman  &  Company,  came  from  the  last 
one,  which  was  received  last  winter,  a  five-thotisaud-dollar  credit,  which  I  did  not 
understand. 

Q.  Did  I  not  ask  you  the  plain  question  a  moment  ago,  when  you  first  knew  that 
this  five-thousand-dollar  item  went  into  your  account,  and  did  you  not  ask  me 
whether  it  was  when  they  put  it  in  the  account,  and  I  said  yes,  and  then  you  said 
that  the  first  intimation  yon  had  of  it  was  when  you  got  this  consolidated  account-f — 
A.  That  is  what  I  say,  that  the  first  item  in  that  account  was  credited. 
Q.  Was  not  I  talking  about  this  specific  due-bill  ? — A.  Yes,  sir. 

580  Q.  So  that  you  knew  that  the  specific  due-bill  had  been  put  into  your  account 
when  they  rendered  you  that  consolidated  account  ? — A.  I  did  not  know  where 

that  five-thousand-dollar  item  came  from.  It  is  not  the  date  of  the  due-bill;  that  is 
another  date. 

Q.  Did  you  ever  deposit  five  thousand  dollars  in  that  bank  at  any  one  time  ? — A.  I 
did  not. 

Q.  Do  you  .now  say  that  you  did  not  mean  to  be  understood  a  moment  ago  that  you 
had  in  your  own  mind  reference  to  this  particular  five  thousand  dollarsf — A.  I  say  I 
•do  not  understand. 

Q.  Will  you  say  that  you  did  not  have  it  in  your  mind  a  moment  ago  when  you  an- 
swered?— A.  I  did  not  understand  you. 

Q.  If  you  do  not  understand  me  I  do  not  want  to  press  it. — A.  I  supposed,  and  I 
suppose  now,  that  that  five  thousand  dollar*  carried  there  in  that  account  which  came 
last  winter  was  intended  to  be  this  five  thousand  dollars,  as  there  was  no  other  five- 
thousand-dollar  transaction  between  us.  But  that  was  done  by  them  in  their  ac- 
count, and  I  had  nothing  to  do  with  it. 

Q.  They  put  it  into  their  account  and  rendered  you  an  account  stating  that  it  was 
in  the  account  ? — A.  Yes,  sir. 
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• 

The. witness  first  gives  the  time  when  he  first  knew  that  the  due-bill 
wi-ut  into  his  account,  and  then  says  it  never  did  go  into  his  account ;  then 
that  he  did  not  understand  ;  then  that  he  does  understand  ;  then  that  the 
account  showing  the  due-bill  as  a  dejxi-it  was  sent  him  by  Batcman  & 
Company. 

581  SECOND   CHARGE. 

The  second  charge  against  General  Swaim  is  in  the  following  term- : 

I  am  fnrtluT  n  ;uly  to  prove  that  said  D.  G.  Swaim  assisted  to  negotiate  with  this- 
firm  Army  juiy  vouchers  which  he  knew  to  be  fraudulent,  and  triplicates  of  outstand- 
ing accounts. 

Is  not  the  proof  of  this  charge  complete  ?  For  the  purpose  of  this  in- 
quiry, it  will  be  assumed  on  the  state  of  the  evidence  that  Colonel  Morrow 
left  with  Batemau  &  Company  fraudulent  pay  vouchers  and  did  procure  a 
loan  of  fifteen  hundred  dollars  on  them.  The  first  question  is,  did  Gen- 
eral Swaim  know  of  the  fraudulent  character  of  these  vouchers  at  the 
time  of,  and  before  the  loan.  Unless  General  Swaim's  denial  over- 
comes the  proof  to  the  contrary,  he  certainly  did  know  of  it.  Batemau 
swears  positively  that  he  was  influenced  by  General  Swaim  to  make  the 
loan  to  Colonel  Morrow  after  he  had  once  refused  to  make  it.  He  swears 
further,  that  when  he  learned  that  the  vouchers  given  him  for  security  for 
the  loan  by  Colonel  Morrow  were  fraudulent,  he  at  once  sent  for  General 
Swaim;  that  General  Swaim  said  to  Bateman  that  Morrow  promised  to 
use  the  money  which  he  procured  on  the  vouchers  left  with  Bateman  to 
take  up  his  original  pay  accounts.  General  Swaim  denies  this  statement 
of  Bateman,  and  avers  that  he  had  no  knowledge  of  the  transaction  at 
any  time  except  what  he  got  from  newspaper  reports.  This  he  states 
through  his  counsel  and  swears  to  as  a  witness.  Mr.  Parker,  his  friend, 
swears  that  as  soon  as  Bateman  learned  that  the  Morrow  vouchers  were 
fraudulent,  he,  Parker,  was  sent  by  Bateman  to  tell  General  Swaim  of 
their  real  character,  and  that  he  did  tell  him,  and  he,  Swaim,  promised  to 
communicate  with  Morrow  about  it. 

582  This  testimony  of  Parker  alone  does  not  show  of  itself  that 
General  Swaira  knew  of  the  character  of  these  vouchers  before  they 

were  negotiated,  but  it  does  show  that  General  Swaim's  statement  that  he  did 
not  know  anything  of  tjie  affair,  except  from  the  newspapers,  is  untrue,, 
and  it  breaks  the  effect  of  his  denial  of  Batemau's  statement  concerning 
what  he  said  to  Bateman  just  before  and  after  the  loan  to  Morrow. 

If  the  Court  believes  from  the  evidence  that  General  Swaim  has  deliber- 
ately evaded  the  truth  in  one  particular,  his  entire  testimony,  under  the 
maxim, /alms  in  uno,falsus  in  omnibus,  perishes.  The  Court  will  not  weary 
itself  with  speculations  concerning  the  value  of  a  witness'  statement  after 
he  has  once  testified  falsely.  In  addition  to  the  positive  contradiction 
of  General  Swaim  by  both  Bateman  and  Parker,  Swaim  afterwards  ad- 
mits on  cross-examination,  that  Bateman  told  him  of  these  fraudulent 
vouchers. 

583  This  admission  is  inconsistent  writh  his  own  first  statement  and 
that  of  his  counsel  that  he  knew  nothing  of  that  matter  only  what 

he  condensed  from  rumor  and  absorbed  from  the  newspapers.  Parker's 
positive  statement  that  he  carried  specific  information  to  Swaim  about  the 
Morrow  vouchers,  and  Swaim's  statement  that  he  never  heard  of  the  af- 
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fair  from  Parker,  cannot  both  be  true.  One  of  these  statements  of  fact 
must  prevail  over  the  other.  In  law  the  force  of  a  statement  of  an  ac- 
cused is  impaired  by  the  transcendent  personal  interest  which  he  has  in 
escaping  from  the  charge  against  him.  Parker  is  interested  not  against 
the  accused,  but  for  him,  and  so  says  on  the  stand.  What  he  says  against 
the  accused  is  reluctantly  said.  Is  there  any  doubt  from  the  condition  of 
the  parties  which  of  these  statements  the  law  will  select  as  the  true  one. 
Especially  is  the  statement  of  Parker  preferred  in  law,  when  it  is  also  re- 
membered that  Batemau,  whose  credit  has  not  in  the  slightest  degree  been 
shaken  in  this  entire  inquiry,  swears  that  he  sent  Parker  to  carry  knowl- 
edge of  the  fraudulent  vouchers  of  Morrow  to  the  accused.  If  what  Mr. 
Bateman  says  is  true,  the  accused  is  clearly  guilty  of  the  second  charge  as 
well  as  the  first.  The  conclusion  to  be  arrived  at  in  this  case  is  not  a 
capricious  or  wanton  conclusion,  one  that  springs  from  a  freak  of  the  mind, 
but  the  conclusion  which  legally  grows  out  of  the  evidence  in  the  case  as 
interpreted  under  the  rules  of  law. 

In  the  philosophy  of  a  legal  inquiry  words  alone  do  not  make  evidence. 

Behind  them  lie  the  motives  and  interests  of  the  witness  and  parties,  and 

in  addition  to  the  words  is  their  conduct.     The  law  prefers  a  disinterested 

witness  to  an  interested  one,  and  between  these  interests  it  gives  the 

584  highest  legal  probability  of  truth  to  the  one  least  interested.     What 
reason,  brings  Mr.  Bateman  to  this  Court?     It  is  not  pretended 

that  any  ill  will  to  the  accused  inspires  him.  Whatever  willingness  is 
shown  by  him  to  appear  as  an  accuser  in  this  case  springs  from  a  sense  of 
injury  which  General  Swaim  has  wantonly  inflicted  upon  him  and  his 
business  credit.  Do  not  all  the  dictates  of  prudence  and  the  influence  of 
friendly  advice  restrain  him  from  throwing  down  the  gage  of  battle  to  an 
officer  of  General  Swaim's  rank  and  surroundings?  The  only  explanation 
which  human  understanding  can  give  to  his  calm  audacity  here,  is  that  the 
charges  made  by  him  against  the  accused  are  true.  Why  should  Bateman 
for  the  miserable  pittance  for  which  the  evidence  shows  he  might  have  com- 
promised this  affair  arouse  in  a  community  where  he  expects  to  live  the 
fury  of  public  scorn  for  making  a  false  accusation  against  an  officer? 
There  can  in  the  analysis  of  this  case  be  found  no  explanation  of  Bate- 
man's  conduct,  other  than  that  he  is  telling  the  truth."  Consciousness  that 
he  is  right  has  made  him  bold  and  consistent,  while  the  knowledge  of  the 
accused  that  Bateman  is  right  and  that  he  is  wrong  has  made  him  cowardly 
and  inconsistent. 

Is  it  possible  that  a  Judge- Advocate-General  will  skulk  in  the  presence 
of  a  charge  that  affects  his  personal  and  official  honor,  if  innocent  ?  Mr. 
Calkins  tells  this  tribunal  that  General  Swaim  took  his  claim  to  a  court 
where  a  fraudulent  adjustment  of  it  was  impossible.  If  this  be  true,  why 
did  not  the  accused  keep  it  there  after  instituting  suit  ?  Why  did  he  at 
the  first  flash  of  hostile  powder  drop  his  colors  and  run  ?  Is  it  among  the 
approved  maneuvers  of  warfare  that  one  superior  in  position,  numbers, 
and  righteousness  of  cause  retreats  at  the  first  sight  of  his  enemy's 
uniform  ?  Will  any  one  explain,  in  the  light  of  the  well-known 

585  motives  which  -govern  human  conduct,  how  it  was  that  a  proud 
and  sensitive  and  innocent  military  officer,  carrying  in  his  very 

dress  the  confided  honor  of  the  United  States,  could  peacefully  abide  in 
the  polluted  presence  of  a  man  who  had  slandered  him  ?     Is  it  consistent 
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with  liis  honor  and  courage  that  the  Judge-Advocate-General  of  the  Army, 
wln>>c  daily  duties  should  impress  his  mind  with  growing  abhorrence  of' 
meaiines>  and  deceit,  -ImuM  confer  with  his  slanderer,  if  slanderer  lie  was 
about  the  particular  phraseology  \vhidi  Jic  >honld  adopt  to  retract  the  al- 
leged slander,  and  finally  accept  and  l>e  content  with  a  retraction  which 
wa-  not  a  retraction  at  all  '!  Is  it  likely,  too,  that  one  who  has  a  bonafide 
claim  for  five  thousand  dollars,  which  lie  ha-  filed  in  good  faith  in  court 
to  collect,  will  abandon  the  same  and  surrender  it  up  unless  some  deadly 
fear  of  exposure  dictate  such  aeour-e  V  Why,  in  the  so-called  preparation 
for  arbitration,  was  nothing  said  about  the  fraudulent  vouchers?  Why 
did  the  fear  of  something  not  talked  of  so  easily  beget  an  indifference  to 
the  money  demand  of  the  accused  .' 

Confession  of  the  truthfulness  of  a  charge  does  not  always  rest  in  words. 
Flight  in  the  face  of  accusation  has  in  law  always  Keen  held  a  convinc- 
ing circumstance  showing  guilt.  To  stifle  inquiry,  hush  up  and  suppress 
the  facts,  imparts  with  equal  urgency  a  sense  of  guilt.  Mr.  Bateman  in 
this  case  has  been  bold,  straightforward,  consistent,  and  supported  at  every 
point  in  his  statement  by  the  circumstances  of  the  case  and  the  positive 
testimony  of  all  disinterested  witnesses  examined.  The  accused,  as  a  con- 
trast, has  been  timid,  inconsistent,  contradictory  of  himself,  full  of  subter- 
fuge and  has  professed  alack  of  understanding  refuted  by  his  age,  experi- 
ence, and  rank. 

586  SUPPLEMENTAL   CHARGE. 

After  the  case  had  progressed  somewhat,  Mr.  Bateman,  in  obedience  to 
an  order  of  the  Court  calling  for  an  explanation  of  the  following  clause 
of  his  letter  to  the  Hon.  Secretary  of  War,  "  I  ask  that  a  court-martial  l)e 
ordered  for  the  trial  of  the  said  D.-G.  Swaim  on  charges  preferred.  I  desire, 
when  ordered,  to  amend  this  by  presenting  other  charges  under  the  head 
of  conduct  unbecoming  an  officer  and  a  gentleman,"  made  the  further  ac- 
cusation as  follows : 

After  the  bankers  here,  among  them  Bateman  &  Co.,  became  involved  with  Mr. 
Morrow's  vouchers,  and  had  made  the  '-t-st  arrangement  they  could  for  their  pro- 
tection, all  of  which  was  known  to  General  Swaim,  he  (Swaim)  claimed  there  was  a 
small  amount  of  abont  one  hundred  dollars  due  him  from  Morrow,  and  so  claiming 
came  to  A.  E.  Bateman  and  demanded  that  he  (Bateman)  and  the  other  bunkers  in- 
volved as  aforesaid  pay  to  him  (Swaim)  the  account  of  Morrow's  indebtedness  to 
Swaim,  and  then  and  there  said  that  if  said  Bateman  and  said  bankers  do  not  con- 
tribute to  me  (Swaim)  Morrow's  indebtedness  to  Swaim,  he  would  so  >queeze  Morrow 
at  the  War  Department  that  none  of  the  bankers  would  get  their  money  from  Mor- 
row on  said  vouchers. 

The  evidence  to  sustain  this  last  charge  is  the  testimony  of  Mr.  Bateman 
that  it  is  true.  The  accused  is  examined  about  it,  and  partly  denies  and 
partly  admits  it.  He  says  he  did  not  use  the  word  "  squeeze,"  and  did  not 
threaten  to  use  his  influence  at  the  War  Department  to  have  his  debt  paid. 
It  is  admitted  by  him  that  Colonel  Morrow  did  owe  him  about  one  hundred 
dollars.  How  could  Mr.  Batemau  have  known  of  this  private  loan 

587  of  money  by  Swaim  to  Morrow  had  not  Swaim  told  him  ?     The 
accused,  page  224,  says  in  regard  to  his  interview  at  Parker's  office 

with  Bateman  : 

I  recollect  one  afternoon  coming  down  from  the  office  I  stopped  in  Mr.  Parker's  of- 
fice to  see  him  about  some  business  matters,  and  Mr.  Bateman  came  in  and  threw 
himself  down  in  a  chair.  I  do  not  remember  how  the  conversation  commenced,  but 
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I  recollect  he  stated  something  about  beiug  defrauded  by  the  Army  or  by  Army  officers 
or  something  of  that  kind  in  his  dealings  with  them.  I  then  asked  him,  what  do  you 
mean  by  that  ?  He  referred  to  his  having  been  swindled  or  defranded  by  Colonel  Mor- 
row as  one  instance.  He  appeared  to  b"e  disturbed  about  something  and  talked  pret- 
ty violently.  I  said  Bateinan,  I  think  it  is  too  late  for  you  bankers  to  talk  about 
frauds  when  you  have  seized  on  the  assets  of  Colonel  Morrow  and  absorbed  them  to  pay 
his  indebtedness  to  you,  who  have  been  making  money  off  of  him,  to  the  exclusion  of 
butchers  and  bakers  and  grocery  bills  and  such  accommodation  loans  as  mine.  If 
you  want  to  act  fairly  why  don't  you  include  all  his  debts  as  you  have  included  all 
his  assets.  I  was  in  a  little  temper  myself  at  the  time.  I  think  that  was  all  that 
was  said  and  I  walked  out. 

Further  on,  at  page  225,  he  says  : 
I  said  that  class  of  claims  may  give  your  syndicate  trouble,  or  something  like  that. 

On  page  311  is  a  part  of  the  cross  examination,  as  follows: 

What  do  you  understand  by  that  statement  of  Bateman's  that  he  had  got  stuck  in 
lending  his  money  to  Colonel  Morrow  ? — A.  Why,  that  he  had  accounts  that  would  not 
be  paid,  perhaps,  or  something  of  that  kind. 

588  Q.  That  he  had  accounts  that  were  not  legally  authorized  to  be  issued,  is 
that  your  understanding? — A.  Yes,  sir,  of  course. 

On  page  312,  speaking  on  the  same  subject,  is  the  following : 

You  understood  when  Mr.  Bateinan  told  you  that  he  had  got  stuck  with  Colonel  Mor- 
row's accounts,  that  Colonel  Morrow  had  used  accounts  which  the  law  did  not  author- 
ize him  to  use  ? — A.  Why,  certainly. 

Here  it  appears  by  his  admission  that  he  did,  on  the  very  occasion  at 
which  Mr.  Bateman  says  the  threat  was  made  by  Swaim,  say  to  Mr.  Bate- 
man,  in  substance,  that  if  debts  "such  as  mine  and  others  are  not  provided 
for,  trouble  may  follow  at  the  War  Department."  This  statement  involves 
the  admission  that  Morrow  owed  Swaim  ;  that  that  indebtedness  was  the 
subject  of  conversation  between  Swaim  and  Bateman  at  the  very  time 
mentioned  by  Bateman,  and  further,  that  trouble  of  some  nature  might 
come  to  Bateman's  debt  if  provision  for  the  payment  of  debts  such  as 
mine  (Swaim)  was  not  in  some  way  made. 

When  the  source  of  this  threatened  trouble  is  explored  it  is  found  to 
rest  only  in  the  dismissal  of  Morrow  from  the  Army,  as  the  military  au- 
thorities or  the  War  Department  have  no  other  power  over  Morrow  re- 
specting his  debts.  If  his  dismissal  was  possible  by  the  War  Department, 
it  must  have  been  for  some  fraudulent  practice  of  Morrow's.  Swaim 
swore  that  Morrow  practiced  no  fraud  on  him  (Swaim)  when  he  borrowed 
the  money.  Bateman,  in  that  very  conversation,  was  then  and  there  com- 
plaining about  the  fraud  which  Morrow  had  practiced  on  him.  So  far  as 
the  evidence  shows,  this  was  the  only  fraud  of  Morrow's  that  was  discussed 
or  known  to  Swaim,  and  it  is  as  certain  as  that  night  follows  day  that  the 
fraud  Swaim  had  in  his  mind  when  he  predicted  trouble  to  Morrow  was 
the  fraud  which  Morrow  had  practiced  in  negotiating  his  fraudulent 

589  vouchers.     Swaim  admits  that  he  said  trouble  might  come  if  the 
bankers  (not  Morrow),  but  if  the  bankers  did  not  make  some  pro- 
vision for  the  payment  of  such  debts  as  mine  (Swaim's).     Why  should 
the  bankers  be  compelled  to  provide  for  Swaim's  debt  ?    They  had  nothing 
to  do  with  making  these  debts.    Why  was  Swaim  presenting  to  them  reasons 
why  his  debt  and  others  should  be  provided  for,  and  if  provided  for  that 
trouble  would  be  less  likely  to  come  to  Morrow  ?     There  can  be  no  other 
explanation  than  that  Swaim  was  willing  to  utilize  the  peril  in  which  the 
claims  of  the  bankers  stood  to  secure  a  payment  of  his  own  debt.     The 
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logic  of  his  statement  leads  as  naturally  to  this  conclusion  as  that  the 
thread  of  the  stream  seeks  the  lowest  place  in  its  bed.  This  interpretation 
is  confirmed  by  the  testimony  of  Mr.  Parker,  page  422  : 

Did  you  hear  General  Swaim  say  that  if  the  rest  of  the  creditors  did  not  chip  in 
and  let  him  out  that  he  would  squeeze  Colonel  Morrow  at  the  War  Department  f — A.  I 
do  not  remember  that  conversation. 

Q.  Did  he  say  anything  like  that  f — A.  Something  was  said  about  a  court-mart  in  1, 
that  if  Colonel  Morrow  was  court-martialed  they  would  all  lose  their  pay. 

Q.  You  did  not  hear  the  whole  of  the  conversation  f — A.  No,  sir. 

On  page  425  is  the  following  : 

The  claim  that  General  Swaim  spoke  about  and  that  you  do  have  a  recollection  of, 
was  a  claim  against  Colonel  Morrow  f — A.  I  understood  that  he  had  a  claim  against 
Colonel  Morrow. 

Q.  That  is  what  you  understood  at  the  time  ? — A.  Yes. 

Q.  Now,  it  was  about  the  satisfaction  of  that  claim  with  others  that  this  talk  was 
had,  was  it  not? — A.  I  think  it  was. 

Speaking  of  Mr.  Bateman  and  his  excitement,  he  answered  as  fol- 
lows: 

590  What  did  it  spring  from  ;  why  was  he  excited  ? — A.  I  have  already  stated 
that  I  could  not  recall  the  details  of  the  conversation,  and  that  I  was  not  even  in 

the  office  all  the  time. 

Q.  But  you  have  also  stated  that  Mr.  Batemau  became  excited  while  you  were  in 
the  office  T — A.  He  did,  and  I  think  that  arose  from  something  in  relation  to  Morrow's 
pav  account. 

Q.  Your  best  recollection  is  that  Mr.  Bateman's  excitement  was  the  result  of  some 
kind  of  a  conversation  with  General  Swaim  about  the  Morrow  pay  account  f — A.  I 
should  say  that  that  would  be  the  case. 

Speaking  of  the  fraudulent  vouchers  of  Colonel  Morrow,  he  gave  the 
following  testimony : 

At  the  time  you  went  up  to  see  General  Swaim  about  these  duplicate  vouchers  of 
Colonel  Morrow's,  did  you  tell  General  Swaim  they  were  duplicates  that  Colonel 
Morrow  had  come  down  there  and  passed  off? — A.  I  did. 

Q.  He  understood  from  you  then  distinctly  that  Colonel  Morrow  had  at  that  time 
passed  these  duplicate  vouchers  into  the  bank.  That  was  the  subject  of  your  mis- 
sion, was  it  ?— A.  Yes. 

Q.  Now  in  this  conversation  which  the  Court  has  asked  you  about  in  your  office, 
wherein  something  was  said  about  General  Swaim's  accounts  being  received  or  put  in 
with  the  others,  you  say  that  General  Swaim  did  »ay  that  if  Colonel  Morrow  was  court- 
martialed  they  would  not  any  of  them  get  anything  ? — A.  I  could  not  repeat  any  defi- 
nite conversation,  but  I  have  some  faint  recollection  of  something  being  said  about 
a  court-martial,  and  if  a  court-martial  occurred  why  of  course  it  would  be  a  total 
loss. 

Will  any  one  explain  how  the  Judge-Advocate  General  of  the  Army, 

whose   business   it   is,   and    was,   to    know   the   legal    consequence    to 

Colonel  Morrow  of  duplicating  his  pay  accounts,  can  justify  himself 

591  in  endeavoring  to  appropriate  to  his  own  benefit  a  part  of  the 
security  which  Colonel  Morrow  had  given  to  others  to  secure 

them  against  frauds  perpetrated  upon  them. 

Morrow  had  wrongfully  procured  money  from  Bateman  and  Company. 
It  is  a  principle  of  law  that  one  who  knowingly  accepts  the  benefit  of  a 
wrong  becomes  legally  and  morally  responsible  for  the  wrong  itself.  If 
General  Swaim,  as  Judge-Advocate  General,  became  pecuniarily  inter- 
ested in  Morrow's  staying  in  the  Army,  that  pecuniary  interest  conflicted 
with  his  official  duty  in  the  event  that  Colonel  Morrow  should  be  court- 
martialed.  That  pecuniary  influence  in  the  event  of  such  court-martial 
would  operate  upon  the  mind  of  General  Swaim  to  disturb  his  impartiality. 
What  right  had  General  Swaim  to  intrude  his  pecuniary  interest  in  any 
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way  into  the  securities  which  Morrow  had  given  to  save  exposure  of  a 
fraud  which  Swaim  knew  might  come  before  him  to  investigate?  Would 
an  officer  of  active  moral  sense  permit  himself  to  have  a  pecuniary  share 
in  a  fund  which  might  and  would  be  destroyed  by  an  impartial  discharge 
of  his  own  official  duty  ?  With  what  scorn  would  the  world  look  upon  a 
judge  who  would  buy  into  a  claim  to  be  litigated  before  himself. 

Yet,  leaving  Mr.  Bateman's  statement  of  the  conversation  between  him- 
self and  General  Swaim  at  Parker's  office  out  and  accepting  that  of  Gen- 
eral Swaim  himself  as  true,  he  was  willing  to  become  a  beneficiary  of  secu- 
rities which  would  be  destroyed  if  he  (Swaim)  discharged  impartially  his 
official  duty  against  Morrow  upon  the  facts  as  he  then  knew  them  to  be. 

The  lack  of  moral  sense  on  the  part  of  General  Swaim  shown  in  this 
transaction  by  his  own  testimony  is  total.  How  does  it  look  to  see 

592  the  head  of  the  Bureau  of  Military  Justice  fondling  and  coquetting 
with  a  fraud  of  an  officer,  even  after  it  is  committed  ?    Suppose  Gen- 
eral Swaim  was  called  upon  to  review  a  judgment  of  dismissal  of  Morrow 
from  the  Army  by  a  court-martial,  for  defrauding  Bateman  and  Company, 
would  he  likely  forget,  what  he  now  so  vividly  remembers,  his  one  hundred 
dollar  claim  secured  in  common  with  Bateman's  debt  ?    By  doing  justice  to 
Colonel  Morrow  he  would  cut  off  his  security  for  one  hundred  dollars.     He 
would  therefore  have  a  pecuniary  interest  to  the  extent  of  one  hundred 
dollars  in  continuing  Colonel  Morrow  in  the  Army.    Was  he  willing  to  have 
himself  bribed  in  advance?    If  not,  why  would  he  even  talk  about  having 
such  loans  as  mine  (Swaim's)  let  into  the  benefits  of  the  security? 

But  while  General  Swaim  admits  this  mnch,  still  the  story  is  not  as  he 
told  it,  but  is  precisely  as  related  by  Bateman.  Parker  says  Swaim  spoke 
of  the  court-martial  of  Morrow,  and  Bateman  got  very  angry.  The  dif- 
ference between  having  Morrow  court-martialed  by  the  War  Department 
on  the  facts  then  known  to  Swaim,  and  having  him  squeezed  at  the  War 
Department,  is  a  difference  in  words  merely,  expressing  precisely  the  same 
idea. 

This  case  has  been  presented  so  far  on  that  aspect  of  the  testimony  most 
favorable  to  General  Swaim.  If,  however,  the  Court  will  give  the  evi- 
dence in  this  record  its  true  legal  interpretation,  General  Swaim's  testi- 
mony must  be  rejected  entirely  as  worthless  and  untrue.  He  knew  that 
the  memorandum  of  settlement  with  Brown  which  he  sometimes  speaks  of 
as  a  note  and  at  other  times  as  a  due-bill  was  not  negotiable,  for  he  al- 
lowed it  to  stand  in  the  bank-books  as  a  credit  and  drew  it  out  as  an  or- 
dinary deposit  from  time  to  time  as  he  needed  it.  His  own  construc- 

593  tion  of  it  was  that  of  a  simple  certificate  of  deposit,  treating  it  as  such. 
He  never  demanded  payment  of  it  of  Bateman  and  Company,  and 

during  the  entire  history  of  his  transactions  with  Bateman  and  Company,  and 
for  months  after  their  close,  never  demanded  payment  of  it  or  alluded  to  it  as 
an  outstanding  obligation  in  his  favor.  The  pretense  set  up  by  him  that  he  did 
not  understand  the  accounts  of  Bateman  and  Company,  which  are  in  all 
respects  plain,  is  false.  The  story  that  he  did  not  know  when  the  five 
thousand  dollar  due-bill  went  into  his  account,  is  unworthy  of  the  slightest 
credence ;  that  he  believed  that  he  had  a  just  claim  against  Bateman  and 
Company  to  exceed  forty  dollars  when  his  suit  was  instituted,  is  not  sup- 
ported by  the  slightest  probability.  He  knew  when  the  suit  against  Bate- 
man  was  instituted  that  neither  of  his  alleged  complaints  about  the  French 
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claim,  or  the  copper  stock,  could  be  litigated  in  that  suit.  He  knew  that 
when  the  amount  of  the  <lue-l>ill  became  merged  in  his  general  account 
that  it  no  longer  had  an  individuality  as  a  separate  claim,  but  its  identity 
was  lost  and  swallowed  up  in  his  general  transactions  with  the  firm. 

It  is  respectfully  submitted,  therefore,  that  the  legal  conclusion  to  be 
reached  in  this  case  is,  that  the  accused  is  guilty  of  the  charges  made 
against  him  ;  that  he  has  been  uncandid  and  evasive  in  respect  thereto  with 
the  Hon.  Secretary  of  War,  and  has  not  dealt  fairly  and  frankly  with  this 
Court  during  this  inquiry. 
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